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PR EFACE. 


HERE is no Part of the 

Law, of which the Know- 
ledge is ſo frequently uſeful, as that 
which relates to Coſts. The Ob- 
Jes of different Cauſes are in ma- 
ny ReſpeRts different : But Cofts are 
a very conſiderable Obje& in every 
Cauſe, and in many the principal. 
| It is conſequently the Duty of every 
Perſon concerned in the Manage- 
ment of a Cauſe, to procure, if the 
Nature of the Caſe will admit there- 
of, Colts for bis Client ; or, if that 
cannot be done, to deliver his Cli- 
ent, if this be poſſible, from the 
Payment of Colts. No Man can 


A 3 _ diſcharge 


PREFACE. 
diſcharge this Duty, in the Manner 
a conſcientious, or even a prudent | 
Man, would wiſh to diſcharge it, un- 
leſs he has a complete and accurate 
Knowledge of the Law. relative. to 
Cofts. The Deſign of this Book is 
to aſſiſt in the moquaicy of ſuch 


Knowledge. 


 Fhat "ROT may be readily 
Ps to any Part of the Subject, 
every: Part thereof, which is. in any 
Degree extenhve, has a diftin& 
Chapter aſfigned:to it. A very few 
Things, not confiderable enough for 
diſtin& Chapters, are compriſed in 


two. general ones. 'The Chapters, 


as far as the Nature of the Subje& | 
would admit thereof, are fo ranged, 


that the Matter of the preceding 


Chapters is introductory to what. is 


contained in. thoſe which ſucceed : 
And that what 1s contained in the 
ſucceeding Chapters does illuſtrate, 

p_ or 


PREFACE. ; VL 


or confirm, what is contained in 
thoſe which precede, In the Courſe 
of the Work ſuch Remarks and Ob- 
 ſervations are made, as were thought 


neceſlary or Proper. 


Some Miſtakes in the former Edi- 
tion are in this Edition corrected : 
ſome Things omitted are ſupplied ; 
and many Caſes, ſubſequent to- the 
| Publication of that Edition, are in- 
ſerted. | 
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Lately publiſhed, 


By the AvrTnor of this Book, and Sold by 
 P.UKr1zeLin the Inner Temple Lane; and 
T. CADELL in the Strand, 


I. The LAW of DAMAGES. 


IT. REPORTS of CASES adjudged 

' in the Court of King's-Bench, begin- 
ning Michaelmas Term 25 G. 2, cnd- | 
ing "ow Term 29 & 3o G. 2, 
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CHAPEL T 


Of the Right of a Plaintiff under 
the Statute of Glouceſter, c. 1. to 
_ Colts. 1 


Plaintiff had not, at the Com- 
mon Law, a Right to Coſts in 


_ any Action, 


But although a Plaintiff had not, at 
the Common Law, a Right to Coſts in 
any Action, the Juſtices in' Eyre did, 


in their ers, make a Computation, in 


Caſe the Plaintiff had obtained a Ver- 
dict, of the Expences he had been at in 
carrying on the Suit; and, in aſſeſſing 

B Damages 


2 Inſt, 288, 
289, 


Gilb. H. C. 
P. 206, 


'Gilb. H. C, 
P» 256, 


| becauſe the Juſtices, appointed to go 


to be done. It is much more ſuitable 
to the Genius of the Eglh Law, which 


not under a Reſtriction as to the Time 


of carrying on the Suits in that County ; 
and it is inferred, that the Statute of 


_ ed ſufficient Time to do this. 


| ſuppoſe, that the Juſtices appointed 


in Point of Time, as not to be able to 


 Cofts, 


Damages, did uſually aſſeſs a Sum ſuf-_ 
ficient to ſatisfy that Expence, as well 
as the Damages, 


It is ſaid, that, as theſe Juſtices were 
of their Sitting in any one County, no 
Inconvenience could ariſe from their 


ſtaying long enough in every one, to 
make a Computation of the Expence 


Glouceſter became neceſlary upon the 
Diſcontinuance of Juſtices in Eyre ; | 


Circuits in their Stead, were not allow- 


This Inference does not appear to be 
fairly drawn ; it being unreaſonable to 


to go Circuits ſhould be ſo reſtrained 
do a Thing which ſeems quite proper | 
is averſe to the truſting of Judges with 


diſcretionary Powers, to ſuppoſe ; that 
| as 


Colts, 


WH as the Coſts of carrying on a Suit had, 
| at the Time of making the Statute of 


Glouce/ier, increaſed to ſuch a Degree, 
as to become an Obje& of Confider- 
ation, it was thought more proper ; that 
the Right of a Plaintiff to recover his 


whole Coſts ſhould , be declared by a 
Statute, than that the Matter ſhould 
be left to the Diſcretion of a Judge. 


The Statute of Ghuceſter is frequent- 


ly faid to be the firſt Statute by which 


Coſts are given : But this is a Miſtake, 


for Coſts are given by the Statute of 


Marleberge, &..0: 


Before the making of this Statute, 
it was a common PraQice for Tenants 


to make fraudulent Feoffments ; in or- 
der to prevent their Lords from hav- 


ing the Wardſhip of their Heirs. To 


put a Stop to this Practice, whereby 


Lords were deprived of one of the moſt 


valuable Fruits of Tenure, a Writ of 
Right of Ward was thereby given : 


\ But it was at the ſame Time provid- 


ed, that in Caſe the Feoffment, in«- 


tended to be ſet aſide as fraudulent, 


B 2 ſhould 


2 loſt. 1094 


| 2 Inſt, 288, 


Coſts. : 
ſhould be found: to be made fairly and 
bena fide, the Feoffee ſhould have his | 
Damages awarded, and the Coſts which 
he had ſuſtained, x 


By the Statute of Glouceſter, c. 1. It 
is enacted, © That the Demandant may W 


.*© recover Coſts in an Affize of Novel 


« Di/ſeijin againſt the Alience of the 
« Difſeiſor ; in a Writ of Entry of Novel 
« D:iſje;in, either againſt the Diffeiſor, 


* or againſt him who 1s found Tenant 


« after the Difſeiſor ; ; and in Writs of 


© Mordacenceſter, Cofſinage, Aiel and Be- 
«* {ate!; and that this Ac ſhall hold 
« Place in all Caſes wherein a Man re- 
* covers Damages.” 


— That Statute does only mention 
the Coſts of the Writ. But the Con- 


ſtruction has been, that it extends to 
the whole Expence of carrying on a | 


Quit, 


No Money, expended on the Account | 
of himſelf, is to be allowed a Plaintiff 
upon a Taxation of Coſts, nor any for 
the Loſs of his own Time, 


If 


Coſts. 


= If Damages are given by a Statute 
& ſubſequent to the Statute of Glouceſter, 
Cc. 1. in a Caſe wherein Damages were 


5 


to Rep. 116. 
Pilford'sC aſe, 


not recoverable before the making of _ 


that Statute, or in a Caſe wherein Da- 
' mages are not thereby given, the Plain- 
tiff cannot recover Coſts in an Action 
upon the ſubſequent Statute, unleſs. 


Coſts are thereby given ; becauſe the 


Damages, thereby given, are given in 


a Caſe wherein none were e before re- 
coverable, 


An Action of Waſte, in which treble 
Damages are recoverable, is given by 


the Statute of Glouceſter, c. 5. againſt a 


Tenant for Life, a Tenant for Years, and 
a Tenant in Dower ; but no Coſts are 
recoverable in an Acton upon that Sta- 
tute; becauſe an Aftion of Waſte did 

not lie againſt either of theſe Tenants 


before the making thereof, and Coſts 


are not thereby given. 


| And it has for the ſame Reaſons been 
holden, that Coſts are not recoverable 
in an Action upon the x & 2 Ph. & M. 


2 Inft. 289. 


B 3 "Go IB 


10 Rep. 116, 


2 Barn. 119. 


Cro. Car. 
427. 
Smith wv. 
Smith, 


Cro. Car. 


542. Daly v. 


Bellamy. 


10 Rep. 116, 


Salk. 206. 

i Ventr, 13 Hl 
Rep. Pr. 

P. 87, 


Colts. 
c. 12. for driving a Diſtreſs out of the 
flundred. 


By 2 Weſtm. c. 5. Damages are given 
in an Action of Qyare impedit, and in an 
Afſize of Darrien Preſentment, in two 
new Caſes: But no Coſts are recover- 
able-in either of the Caſes; becauſe 
Damages were not before recoverable 
in either, and Coſts are not given by 
the Statute, 


| Coſts are not recoverable in an Acti- 


on of Formedon ; becauſe Damages are 


not recoverable therein at the Common 


Law, and this is not a Caſe, wherein 


Damages are given by the Statute of 
Glouceſter, c. 1, or by any Statute ante- 


_ cedent thereto. 


And it has for the ſame Reaſons been 
holden, that Coſts are not recoverable 
in an Action of Attaint. 


If a certain Sum of Money be given 
by a Statute to a Party injured, in a Caſe 
. wherein Damages were before recover- 


able, Coſts may be recovered in an Ac- 
tion 


Coſts, 

tion upon the Statute, although none 
are thereby given ; becauſe Damages 
were before recoverable for the Injury, 
and the Statute does nothing more than 
liquidate the Sum which may be reco- 
vered, 


In an Adtion againſt the Hundred 
for demoliſhing Houſes and Leno 

brought upon the 1 Geo. 1. c. 5. by 
which it is directed, that the takin 


| of the Hundred ſhall yield Damages to 

the Perſon damnified by ſuch Demoliſh-. 
ing, to be levied upon the Inhabitants, 
and paid to the Plaintiff, by ſuch Ways 


as are provided by the 27 Eliz. C13. 
for reimburfing Money recovered againſt 
a Hundred by a Party robbed, there 


2 Wil. gr. 
Witham wv. 
Hill and O- 
thers, 


Was a Verdi for the Plaintiff with Da- 
mages. No mention being made of 


_ Cofts in the 1: Geo. 1. c. 5. the Queſtion 
was, Whether the Plaintiff ought to 
have Coſts? It was holden that he 
ought : And by Y//illes Ch. J. the Plain- 
tiff is entitled to Coſts under the Statute 
of Glouceſter, c. 1. the Words of which 
are, © That this Act ſhall hold Place 
« in all Caſes, wherein a Man recovers 


B 4 Damages.” 


Coſts. 
Damages.” The Words in that Sta- 


tute, ** all Caſes,” do in my Opinion 


extend to every Action at the Common 


Law, and to every Action upon any. 


Statute, antecedent or ſubſequent to 
the Statute of Glouceſter, c. 1. wherein 
Pamages are recovered. Pilford's Caſe 
10 Rep. 116. ſeems to me an extraor- 
dinary Caſe : But it is not neceſſary to 


 over-rule that Caſe ; becauſe the preſent 


Caſe is very different from it. In the 


preſent Cafe, the Plaintiff might have 


maintained an Action againit the Per- 
ſons who demoliſhed his Houſes and 


Barns, if they could have been found ; 
in which he might have recovered Da- 


mages and Coſts ; and it was the Inten- 
tion of the 1 Geo. 1. c. 5, to give the ſame 


Remedy againſt the Hundred. Coſts 


are not given by the 27 Eliz. c. 13. and 


yet Coſts have always been allowed in 
Actions upon that Statute, And by 


Clive J. in Pilford's Caſe, which is in 
my Opinion good Law, it is laid down ; 
that if Damages are given by a Statute 
ſubſequent to the Statute of Glouceſter, 
Cc. 1. In a new Caſe, and no Mention is 
made of Coſts, the Plaintiff in an Ac- 


tion 


Cofts. 


tion upon that Statute cannot recover 
Coſts. The DoEtrine, however, of that 


Caſe does not apply to the preſent ; for 


the 1 G. 1. c. 5. does not give Damages 
in a new Caſe : But does only change 
the Objet from whom they may be 
recovered ; for which Reaſon the Plain- 
tiff ought in my Opinion to have Cots. 
And by Bathurſt J. it has been aid ; 
that all the Caſes upon the 27 Elz. 
c. 13. in which Coſts were allowed, 


paſſed /eub filentio : But that is ſcarce poſ- 


fible. -As it will not appear upon the 
Record in the preſent Caſe, that the 
Matter was debated, it may as well be 
ſaid hereafter, that this Caſe paſſed ſub 
filentio, The 27 Eliz. c. 13, did not, 
in my Opinion, give Damages in a new 
Caſe; but. did only ' give a different 
Remedy againſt the Hundred ; for the 


Party robbed might before have main- 


| tained an Action againſt the Hundred, 
| for not keeping Watch and Ward. 

Coſts have always been allowed in 
Actions upon that Statute, and as the 
Statute now under Conſideration is 
planned upon the Plan of that Statute, 
I am of Opinion, that the Plaintiff 


ought 


0 


MS. Rep. 
Greetham v. 
The Inhab. 


_ of the Hund, 


of Theale, 


'Trin. 5 Geo. 


Zo in ; 8 B. 


Coffs. 


ought to have Coſts. Pilford's Caſe 
is, as I think, very good Law, and I am 
deſirous that it ſhould net be ſhaken. 
And by Neel J. I am of the ſame Opi- 
nion. The 1G. 1. c. 5. is Auxiliary 
to the Party injured : But does not 


_ give Damages in a new Caſe. 


The Plaintiff being au in an 
Action againſt the Hundred, brought 


_ upon the 9 G. 1. c. 22. for the Da- 


mages ſuſtained by his Barn being ma- 
liciouſly ſet on Fire, it was holden; that 
the Defendant ought to recover Coſts, 


although Coſts are not mentioned i in the 


Statute. 


It may from this Caſe be inferred, that 
the Plaintiff, in an Action upon that 
Statute, may recover Coſts ; for, as the 
18 Ehkz. c. 5. does only exticid to an 


Aion upon a Statute brought by a 


common Informer, the Right of the 
Defendant to Cofts in this Caſe could 
only be founded upon the 4 Fa. 1. c. 3. 
by which Coſts are, in the Cafe of a 
Nonſuit, given to the Defendant in every 

Action 


Coffs, 


Aion, wherein the Plaintiffnaight have 
ES: (Colts; 


1t Was in a late Caſe unanimouſly 
holden ; that the Plaintiff, in an Aftion 
_ of Debt upon the 4 G. 2. c. 28. for the 
- double Rent given by that Statute, in 


Caſe a Tenant wilfully hold over after 


the Determination of his Term, and 
after a Demand made and Notice in 
Writing for delivering the Poſſeſſion, 
ought to recover Coſts, although Coſts 
are not mentioned in the Statute. 


If tous or treble Damages are giv- 


en by a Statute to a Party injured, in a 
Caſe wherein Damages were before 
recoverable, Coſts may be recovered in 


an Action upon the Statute, although 
none are thereby given; becauſe the 
Statute does nothing more than double 


or treble the Damages, which were be- 


fore recoverable for the Injury, 


If a common Informer bring an Ac- 
tion for the Whole or Part of a Penalty, 
given by a Statute to any Perſon who 
ſhall ſue for the ſame, he cannot reco- 

| ver 


ITT 


MS. Rep. 
Cutting v. 
Darby, Trin. 
16 G. 3. 

in C. B. 


t0Rep. 116, 
2 Inſt, 289, | 


10 Rep. 116, 


| Salk. 206. 


1 Ventr. 133. 
Rep. Pr. GE 
$7. 
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12 Coſts. 
ver Coſts, unleſs Coſts are given by the 
Statute inflicting the Penalty ; becauſe, 
kis Right of Action is founded ſolely 
upon the Statute, and conſequently he 
_ can only recover what is thereby given. 
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Coſts. 


CHAP. Il. 


In what Caſes, the Right of a 
Plaintiff, under the Statute of 

Glouceſter, c. 1. to Coſts, may 
be reſtrained by a Certificate 
upon the 43 Elis. c. 0, 


Y Y the 43 Eliz. c. 6. after reciting, 
that an infinite Number of ſmall 


| and trifling Suits had been proſecuted 


In her Highneſs's Courts at Weſtminſter, 
which by due Courſe of Law ought to 
have been determined in the inferior 
Courts in the Country, to the intolera- 
| ble Vexation of her Highneſs's Sub- 
jets, it 1s enacted, © That if in any 
< perſonal Acton, to be brought in any 
_ * of her Majeſty's Courts at Weſtmin- 
* fer, not being for any Title or In- 
* tereſt -of Lands, nor concerning the 


« Freehold or Inheritance of any Lands, 


* nor for any Battery, it ſhall appear 
* to the Judges of the ſame Court, and 
*« be 


13 


* 
4 Wy nomads a, = w-5 


: 


Gilb. Eq. 


Rep. 196. 


Gilb: Eq. 


Rep. 196. 


Cofts. 
« be ſo ſignified by the Juſtices before 


«* whom the ſame ſhall be tried, that 
" w the | Debt or Damages to be reco- 


« yered therein ſhall not amount to the 
« Sum of Forty Shillings ; that in every 
*« ſuch Caſe the Judges or Juſtices, 
*« before whom ſuch Action ſhall be 


Fa purſued, thall not award to the Plain- 
« tiff any more Coſts, than the Sum of 


* the Debt or Damages ſo recovered 


_* ſhall amount to, but leſs at heir 


« Diſcretion.” 


_ It wes the Intention of this Statute, 
to confine perſonal Actions for trifling 


Cauſes to the inferior Courts: But it 
| had not that Effet; for whether the 


Judges, to whoſe Diſcretion the Power 
of certifying thereupon was left, did 
think it hard, that an injured Party 
ſhould be deprived of his Coſts, merely 
becauſe he had applied for Redreſs to 


_ ene of the ſuperior Courts, or whatever 
_ elſe was the Reaſon, it does not appear, 


that the Power was for many Years 
exerciſed. 


| Nay, it is faid in one Caſe, fo late as 
hs Iz G. 1, that no Precedent is to be 
found 


Cofts. 
found of a Certificate upon the 43 Eliz. 
e, 6. 


But however diſinclined Judges might 
formerly have been to carry the 43 Els. 
c. 6. into Execution, it is by the 11 
IP. 3. c. g. extended to the Principality 

of ' Wales and the Counties Palatine ; 


and there have been of late Years ſome _ 


Certificates thereupon, 


In an Action of Treſpaſs, for taking 


_ and carrying away Sand, in which there 
was a Verdict for the Plaintiff with 
Damages under Forty Shillings, les 
Ch. J. certified upon the 43 El:z. c. 6. 
and the Court would not allow more 
Coſts than Damages. 


Upon a Rule to ſhew Cauſe, why the 
Plaintiff ſhould not have full Coſts, in 


an Action of Treſpaſs for aſſaulting the 
Plaintiff, and taking away a Cart Rope, 
it appeared ; that there was a Verdi& 


for the Plaintiff with One Shilling and 
Six Pence Damages ; and that there was 
a Certificate upon the 43 Eliz. c. 6. 


The Rule was diſcharged ; and by the 
Court, this is a mere perſonal Action, 


wherein 
4. 


 1Will. gs 


15 


1 Wilf. 94. 
White v. 
Smith, Eaſt. 
17 G. 2. 


Walker © 
Robinſon. 
Trin. 18 G.2, 


16 


_ 2 Wilf. 258, 


Bartlett v. 
Robbins, 
Eaft. 5 G. 3. 


the 43 Eliz. c. 6. the Queſtion was, 


| of Parliament, And by Denniſon J. 


Coſts. 


wherein no Freehold was in Queſtion, 
nor was there any Battery ; and as the 
Judge has certified, that the Damages 
are only One Shilling and Six Pence, 
there is nothing to take this Caſe out 
of the 43 Eliz. c. 6. and the Court has 
no Power to judge contrary to an A& 


an Action of Battery was probably men- 
tioned in the 43 Ez. c. 6. becauſe it 
might be thought, that ſuch Action 
would not lie in the County Court ; and 
it is certain, that ſuch Action vi ef arms 
will not lie there : But I do not know, 
that it will not lic there without vi ef 
arms. 


In an ARion of Aſumphe, the Defen- 
dant pleaded a Tender of Ten Shillings , 
and Sixpence. The Plaintiff, after taking 
this out of Court, proceeded, and ob- 


tained a Verdict with One Guinea Da- - 
mages. As the Judge certified upon 


whether the Plaintiff ought to have full 
Coſts ? It was holden that he ought 
not ; and by Pratt Ch. J. this Action 
is clearly frivolous, and the Plea of 


Tender does not alter the Cale. 
The 


Coſts. 
The Defendant i in an AQtion of Treſ- 
paſs juſtified the taking of a Diſtreſs, 


as Agent to General Cholmondeley, by * 
Virtue of a Reſervation in a Leaſe of 


Land from the General to the Plaintiff. 


Iflue was joined upon a Traverſe of the 
| Defendant's being Agent to the Gene- 
ral; a Verdi& with One Penny Da- 


17 


Sayer 250, 
Howard v. 


Cheſhire, 


Mich. 29 G. 


2e. 


mages was found for the Plaintiff; and 


there was a Certificate upon the 43 Elz. 
c. 6. A Queſtion ariſing, whether the 
Plaintiff ought to have any more Coſts 
than Damages ? It was holden, that he 
_ ought; and by Denniſon J. (Ryder Ch. 
]. being abſent) it has been ſaid, that 
this 1s not a Caſe in which a Certificate 
ought to be granted upon the 43 Elz. 


c. 6. an Intereſt in Land being in Queſ- 


tion ; and the Caſe of Afer v. Finch, 
. 2 Lev. 234. has been relied upon ; in 
which it was holden, that the Plaintiff, 


for whom a Verdi& with Damages un- 


der Forty Shillings was found, upon 
an Iflue joined on a Plea of Extra via 
was intitled to full Coſts, although 
there was no Certificate that the Title 
of the Land was chiefly in Queſtion. 
But in that Caſe, the Extent of the Way, 

C and 


and conſequently an Intereſt in Land, 
was directly in Queſtion ; whereas in 


to the Plaintiff's Intereſt in the Land 


2 Lev. 124. 
Gavel v. Scus» 
Cars. 


MS. Rep 
Holland v. 
Gore, T'rin. 

32 G.3. 


| been removed by the Defendant into a 


dant's Fault, that the Cauſe was not 
tried 1 in the inferior Court. 


Common Pleas, that a Certificate upon 


Months after the Trial of the Cauſe. 


Ry 


Coffs, 


the preſent Caſe, the Ifſue is collateral 
demiſed. 
A Certificate upon the 44 Eliz. c. 6. 


ought not to be granted, where a Suit, 
9- commenced in an inferior Court, has 


th 
Ye ot 


ſuperior Court ; it being: the Defen- 


It has ban holden by the Court of 


the 43 Eliz. c. 6. may be granted after . 
the Trial of the Cauſe; and it was ſaid 
by /il/es Ch. ] that heremembered the 
granting of a Certificate thereupon Six 


CHAP. 


Coſts. 


CHAP, IL. 


ſtrained. by the 21 7a. 1. c. 16. 


Y the 21 Fa. 1. c. 16. it is en- 
acted, © That in all Actions up= 


* on the Caſe for flinderous Words, 


* to be ſued or proſecuted in any of 
« the Conrts of Record at We/tminſfter, 
* or in any Court whatſoever that hath 


« Power to hold Plea of the ſame, if 
*« the Jury upon the Trial of the Ifſue 


«in ſuch Action, or the Jury that 


* ſhall enquire of the Damages, do find 


* or afleſs the Damages under Forty 
« Shillings, then the Plaintiff oc Plain+ 


« tiffs in ſuch Action ſhall have and re- 


« cover only ſo much Coſts, as the Da- 
* mages ſo given or aſſeſſed amount 


«* unto, without any further encreaſe 


<« of the ſame; any Law, Statute or 
-C 2 66 Uſage 


W In what Caſes, the Right of a 
= Plaintiff, under the Statute of 
' Glouceſter, c. 1. to Coſts, is re- 


I9._ 


20 


Salk. 27, 


Ld. Raym. 


181. FL, Ittle 


_ wood v, 


Smith, 


| 1nay find or affeſs Coſts to the Amount 


of Ten Pence. 


has been, that if an Adtion upon the 
_ Caſe for flanderous Words be brought 


tiff is intitled to fyll Coſts, notwith- 


Cofts. 


" ' Unge to the contrary notwithſtand- 
« ing.” 


It is faid to have been reſolved, 
Mich. ; Car. 1. by all the Juſtices of the 
King's Bench and Common Pleas, that 
although the Court is reſtrained, by the 

21 7a. 1.c. 16. from giving Coſts de 
tncrements in an Action of Slander, 
where the Damages found or aſſeſſed 
by the Jury do not amount to Forty 
Shillings, the Jury are not reſtrained 
thereby : But on the contrary, that they 


of Ten Pounds, although they only 
find or aſfeſs Damages to the Amount 


Notwithſtanding the Generality of 
the Wards of the 21 Fa. 1. c. 16. in 
any Court whatſoever, the Conſtruction 


in a Court, which cannot hold Plea to 
the Value of Forty Shillings, the Plain- 


ſtanding the Damages found or aſſeſſed 
are under F orty Shillings ; for that this 
I Statute 


. 


Colts. 
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Value of F orty Shillings. 


in ſuch Caſe the Gift of the Action. 


Statute can only extend to Courts, 
| whercin the Jury have Power to find or | 
afſeſs Damages to the Amount of Farty 
Shillings. The Conſequence moreoyer, 
W if the Conſtruction were otherwiſe, 
8 would be, that full Coſts could never 
be recovered in an Action upon the Caſe 
for flanderous Words, brought in a 
| Court which cannot hold Plea to the 


The 21 7a. 1. c, 16. does not extend 
to an Action upon the Caſe for ſlander- 
ing a Title; the ſpecial Damage being 


x: a ſpecial Damage be laid as a Ch 


of the 21 Fs, 3. 6.164 


C 3 


ſequence of ſpeaking Words not action- 
able in themtelves, the Plaintiff, in an 
Action upon the Caſe for the Words 
is intitled to full Cofts, although the 
Damages found or aſleſſed are under 
Forty, Shillings ; for that, as the ſpecial 
Damage is in ſuch Caſe the Giſt of the 
Action, it is not an Action upon the 
Caſe for Words within the Meaning 


If 


2I 


Cro.Car.1 41» 
Law v. Hor- 
wood, 


Ld. Raym- 


831, 


Brown v. 
Gibbozxs. 


22 


Cro.Car.163. 
Str. 645, 
Ld. Raym. 
21538, 


cial Damage be laid as a ſubſtantive 
_ and independent Injury, and not as a 


tiff to be arreſted - and carried before a 


mages found or aſſeſſed are under Forty. 


| but as a ſubſtantive and independent 


| Plaintiff in an Action upon the Caſe for 


Cofts. 
_ If, in an Action upon the Caſe for 
Words in themſelves actionable, a ſpe- 


Conſequence of the Words ; as if the 
Acton be for Words importing a Charge 
of Felony, and for procuring the Plain- 


Juſtice of the Peace; the Plaintiff 1s 
intitled to full Coſts, although the Da- 


Shillings ; becauſe the procuring of him 
to be arreſted and carried before a Juſ- 
tice of the Peace is not, in ſuch Caſe, 
laid merely in Aggravation of Damages, iſ 


In ury. 


As the Determinations are- contra- 
dictory upon the Point, whether the 


Words be intitled to full Coſts, where 
a ſpecial Damage is not laid as a fub- 

ſtantive and independent Injury, * but 

-AS A Conſequence of Words in them- 
ſelves actionable, although the Damages 

found or aſſeſſed are under Forty Shil- 
lings, it will be proper to mention the 
principal Caſes upon the Point. 

In 


Cofts. ->-- al 
In 'one Cafe, wherein the Phintiff 14, Raym. 
declared for Words in themſelves ac- New © hs. 
tionable, by reaſon of the ſpeaking ry, Hi. 
of which he loſt the Cuſtom of F. S. £*%.* 
and 7. I. it was holden, that as the Da- Str-936. S.C. 
mages found were under Forty Shil- + 
 lings, the Plaintiff ſhould not have full 
Coſts ; and by the Court : If the Words, 
for the ſpeaking of which an Action 
upon the Caſe is brought, be in them- 
ſelves aQionable, and the ſpecial Da- 
mage is Jaid merely in Aggravation of 
Damages, the . Action is within the 
| Meaning of the 21 7a. 1. c. 16. 


In a ſubſequent Cafe, the Plaintiff Ca. Pr Y 
declared for Words in themſelves ac- els "Denny 
 tionable, by reaſon of the ſpeaking 70> h 

of which he loſt the Cuſtom of F. S. 2. 

and. N. and the Damages found were 

under Forty Shillings. It was inſiſted 
for the Plaintiff, that unleſs the ſpecial 
Damage did take this Caſe out of the 
21.7a. 1, c. 16, he would be without 
Remedy ; for that no Declaration can 
be framed, for the ſpecial Damage occa- 
fioned by the ſpeaking of Words in 
themſelves aQionable, without laying 


C 4 the 


24 » Coffs, : 
the Words by the ſpeaking of which it 
was occaſioned. For the Defendant a 
Diſtinction was taken, between a ſpe- 
cial Damage laid as a Conſequence of 
Words in themſelves ationable, and a 
ſpecial Damage laid as a Conſequence 
- . of Words not actionable in themſelves : 
And a late Caſe in the Court of King's 
Bench was cited, wherein it had been 
determined, that as the Words were in 
_ themſelves actionable, the Action for 
ſpeaking them was, notwithſtanding the 
laying of a ſpecial Damage, within the 
Meaning of the 21 To. 1. c. 16. It 
was holden; that the Plaintiff ought to 
have full Coſts; and by the Court : 
There is no Foundation for the Diſtinc- 
tion which has been taken. - 


2 Barn, 104. In a ſtill later Caſe, wherein the 
Horcon, Plaintiff declared for Words in them- 
wp] Ss ſelves aRtionable, by reaſon of the ſpeak- 
; ing of which F. $S. had refuſed to deal 
with him, it was holden; that, as the 

Damages found were under Forty Shil- 

lings, the Plaintiff ought not to have 

| full Coſts ; and by the Court : The true 
DiſtinRion is; that where Words are 
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Coſts. 


-1 themſelves actionable without the 


ſpecial Damage, an AQtion for ſpeaking 
them is within the Meaning of the 


21 Fa. 1. c. 16. but that where Words 
are not in themſelves actionable, it is 


not; becauſe the Action 1s, in the lat- 
ter Caſe, only maintainable on Account 
_ of the ſpecial Damage. 


The ſame was holden in another Caſe 


ſome Years after ; and it is in this Caſe 
ſaid ; that in the Caſe of Turner v. Hor- 


ton, all the Caſes upon the Point were 
taken into Conſideration. YZ 


In a very late Caſe, Gould J. Black- 


flone J. and Nares J. (De Grey Ch, ]. 


being abſent) agreed it to be a ſettled 


Point ; that if Words are in themſelves 


actionable, and the Damages found or 


aſſeſſed are under F orty Shillings, the 


Plaintiff is not entitled to more Coſts 
than Damages, although a ſpecial Da- 


mage be alledged, But Blackftone ]. add- 


ed ; that, although he held himſelf to 


be bound by the Caſes, which had fo 
ſettled the Point, the Determinations 


in thoſe Caſes were not, in his Opinion, 
tounded upon good Reaſon, 


The 


25 


2 Barn, 124. 
Tifinv, Glaſs, 
Hil. 25 G. 2. 


1n Go : i 


MS. Rep. 
Collier v. 
Guillard, 
Eaſt. 16G, 3. 
in C. B. 


26 


1 Barn. 10g. 
Dover v. Ro- 


binſon. 


2 Show 506. 


Coſts: 
The Plaintiff, in an Action upon the 


Caſe for Words, is not intitled to full 
Coſts, although the Defendant have 


juſtified the ſpeaking of the Words, 


and the Iflue joined upon the Plea of 
Juſtification be found for the Plaintiff, 
unleſs Damages are found or afleſſed to 


the Amount of Forty Shillings ; the. 
Action, notwithſtanding ſuch Plea, be- 
Ing as much within the Meaning of the. 


21 76. 3-6 16. as if Not guilty. had 
been pleaded. | 


Cots are not recoverable i in an Ac- 
tion of Scandalum Magnatum ; becauſe 
this Action did not lie at the Common 
Law, and Coſts are not given by the 
Statute upon which it is founded, 


CHAP. 


Cofts. 


CHAP. IV. 


In what Celts,” lis Right of a 


Glouceſter, c. 1. to Coſts, is re- 
ſtrained by the 22 and 23 
"Car. 2. C. 9: 


- 


Y. the -22 and 23 Car. 2. c. 9. 


« for Prevention of trivial and. 
« yexatious Suits in Law, contrary to 


« the Intention of an At made.in the 
** three and fortieth Year of Queen Eli- 
« zabeth, for avoiding ſmall and trifling 
* Suits, commenced in the Courts at 
Wh Weſtminſter, it is further enacted, for 

© making the ſaid Law effectual, that 


* in all Actions of Treſpaſs, Afault and 
« Battery, and other perſonal Actions, 
« wherein the Judge, at the Trial of 


« the Cauſe, ſhall not find and certify 
« under his Hand upon the Back of the 
* Record, that an Aſſault and Battery 
« was ſufficiently proved by the Plain- 
« tiff againſt the Defendant, or that the 

« Free- 


Plaintiff, under. the Statute of 


V7 


: 
| 
' 
| 
| 
| 
| 
: 
| 


___ Coffs, 
« Freehold or Title of the Land men- | 
* tioned in the Declaration was chiefly 
« 1in Queſtion; the Plaintiff, in caſe 
* the Jury ſhall find the Damages to 
* be under the Value of Forty Shillings, 
* ſhall not recover or obtain any more 

« Coſts of Suit, than the Damages fo 
«* found ſhall amount unto : And if 
© any more Coſts in any ſach Action 
« ſhall be awarded, the Judgment ſhall 
* be void, and the Defendant is hereby 
* acquitted of and from the fame ; and 


_ * may have his Action againſt the Plain - 


« tiff for ſuch vexatious Suit, and re- 
* cover his Damages and Coſts of ſuch 
« his Suit in any of the ſaid Courts of 
%” Record. wn. 


_ ' By the 11 and 12 WW, 3. c. g nisen- 
aQed, © That the Clauſe of the 22 and 
* 23 Car. 2, c. 9. and all the Powers 
*« and Provifions thereby, or by any 


« other Law now in Force, made for 


« Prevention of frivolous and vexatious 
« Suits, commenced in the Courts at 


* Weſtmin/er, ſhall be extended to all 


«© Suits, to be commenced or proſe- 
© cuted in the Court of Great Seffions 
or 


Q 


Cofts. 
« for the Principality of Wales, the 
_« Court of Great Seſſions for the Coun- 
« ty Palatine of Cheſter, the Court of 
« Common Pleas for the County Pa- 
« latine of Lancaſter, and the Court of 
& Pleas for the County TRIER of Daur- 
os SS 


Notwithſtanding the general Word 


Treſpaſs, and the more general Words 


other perſonal Aftions are contained in the 
22 & 23 Car. 2. c. 9. the Conſtrution 
almoſt ever ſince the making of that 
Statute has been, that it does only ex- 
tend to Actions of Treſpaſs quare clau- 
ſum fregit, and Actions of Afﬀault and 
Battery. The Reaſon afiigned for this 
Conſtruction is, that it was not the In- 
tention of that Statute, to prevent a 
Plaintiff from recovering full Coſts in 
any Action, except ſuch wherein it was 


poſſible for the Judge, before whom the 


Cauſe was tried, to certify, that an Aſ- 


29 


IQg. 


' P. 263. 
2 Barn. 109. 


Str. $77 


fault and Battery were ſufficiently prov- 


ed, or that the Freehold or Title of 
Land was jy CARY. in een. 


A Plain- 


SER, ot Cy ine p49 up TIS Ac IE 9 go» 


np DIP x; 


RR a dat aria the ao. HC 
ow od al. p——_—_ * a...þ " $9 ok . 


30 


2 Lev. 124. 


4 Mod. 379. 
Raym. 395. 


Ca, of Pr. 
in C, B. 45. 
Wilkioſor V. 
Swyer. 


Coſts. 

A Phantiff is not prevented, by the 
22 & 23 Car. 2.c. 9. from recovering 
full Coſts, although the Damages found 
upon a Writ of Enquiry do not amount 


to Forty Shillings : Becauſe that Sta- 


tute 'does not like the 21 Jo. 2. c. 16. 


extend to this Caſe ; but is, on the con- 


trary, expreſly confined, to the Caſe of 
Damages found by the Jury at the Tm 
of a Cauſe. 


It has been frequently holden ; that 
the 22 & 23 Car. 2. c. 9. does not ex= 
tend to an Action which was brought 


in an inferior Court, and removed by 


the Defendant into one of the ſuperior 
Courts, although the Damages found 
be under Forty Shillings, and the Judge 
do not certify : Becauſe the Plaintiff 

would have been intitled to full Coſts 


in the inferior Court, in caſe he had 
obtained a Verdict therein ; and it is the 


Defendant's Fault, that the Caſe was 
not tried in that Court. 


It has been holden ; that the 22 & 23 
Car. 2. c. 9. does only reſtrain the Court 
from awarding more Coſts than Da« 


mapes, 


Coſts. 


mages, in caſe the Damages found be_ 
under Forty Shillings, and the Judge 
do not certify ; for that the Jury are 
not thereby reſtrained from finding what 


Coſts they pleaſe, although they do not 


find Damages to the Amount of Forty 


Shillings. 


In an Action of Aſſault and Battery 


the Jury found the Defendant ouilty of 
the Aſſault only, with Damages under 
Forty Shillings. Hoales Ch, J. before 
whom the Cauſe was ' tried, certified, 
that the Aſſault was ſufficientiy proved, 
in order to have the Opinion of the 
Court, whether the Plaintiff was pre- 
vented by the 22 & 23 Car. 2. c. 9. from 
having full Coſts? It was holden, that 
he ought to have no more Coſts than 


Damages ; for that the Plaintiff, in an 
Action of Afault and Battery, is not 


ſince the making of that Statute inti- 
tled to full Coſts, unleſs there be a Cer- 


tificate, that the Battery was ſufficiently 


proved, 


In an Action of Treſpaſs the Plain- 
tiff declared ; that the Defendant made 


31 


2 Lev. 102. 
Smith v. 
Neeſam, 
Paſch. 26 
Cart. 3: 


3 Wilf. 319. 
Batchelor v. 


Bigg. 
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32 | Coffs. 
an Afavlt upon the Wife of the Plain- 
tiff, and carnally knew her. Iflue be- 
ing joined upon the Plea of Not guilty, 
and there being a Verdict for the Plain- 
tiff, with One Pound Eleven <hillings 
and Sixpence Damages, the Queſtion 
was, whether, as there was no Certif- 
cate, the Plaintiff ought to have full 
. Coſts? It was holden that he ought ; 
and by the Court : The Giſt of this 
 Adiion is the criminal Converſation, and 
not the Afſault. 


| 'Ca.Pr. in In an Action of Treſpaſs quare clau- iſ 
'* ho wy ſum fregit, in which the Plaintiff dex I 
merficis, clared for breaking his Cloſe, and dig- | 
tn. G.2. Es FE 
= ing up, and throwing down the Pales 
| | __ and Gates thereupon erected and afhx- 
ed. A Verdi& being found for the 
Plaintiff, with Damages under Forty 
Shillings, a Queſtion aroſe, whether, as 
E the Judge had not certified, he ought to 
| EE | have full Coſts? It was holden that he 
' hn ought not ; and by the Court : As the 
| Freehold might have come into Queſ- 
tion, a Certificate was neceflary to en- 
title the Plaintiff to full Coſts. 


In 


Cofts. 


In an AQtion of Treſpaſs guare Clau- 
WIZ fregit, the Plaintiff declared for the 
breaking and entering of his Houſe, 


33 


: Barn. 9 
Tomlinſs?” V. 
White, Eaſt, 
T 35. 2: 


and for the breaking of a Door of the _ 
Houſe, and there was a general Verdi& 
for him, with Damages under Forty 


Shillings. As the Judge had not cer- 


tified, it was holden; that the Plaintiff 


ought to have no more Coſts than Da- 
mages ; becauſe the Door, which was 


afixed to the Houſe, 1s not to be COn- 


tider ed as a Tm Chattle. 


bb an Action of Treſpaſs quare clauſum 
fregit, for fixing Stakes upon the Plain- 
tiffs Ground, it was holden; that a 
Certificate was neceſſary to entitle the 
Plaintiff to full Coſts. 


In an Acton of Treſpaſs quare clau- 


| ſum fregit, for building a Wall upon the 
Land of the Plaintiff, the Defendant 


pleaded the general Ifſue, upon which 


there was a Verdict for the Plaintiff, 


2 "YN 48 
Anon. 


Ld. Raym. 
1444. 
Higgins v. 
Jennings, 


with Damages under Forty Shillings. 


It became afterwards a Queſtion, whe- 


ther, as the Judge had not certified, the 


Plaintiff ought. to have full Coſts? As 


D it 


{ 


34 Coffs. 
it was determined upon another Point 

in the Caſe, that the Plaintiff ought to 

| have full «© ofts, Forreſcue ]. and Probyn ]. 

| gave no Opinion as to this Queſtion ; 
But Raymond Ch. J. and Reynolds J. were i 
of Opinion, that the Plaintiff ought not 
| to have full Coſts; it appearing to them |i 
| probable, as the Judge had not certified, 
that the Defendant did not at the Trial 
of the Cauſe infiſt upon a Right to build 
the Wall. 


2 Bara. 90 'In an Aion of Treſpaſs quare clau- 
SR . ſum fregit, the Defendant juſtified. The 
Plaintiff made a new Aſſignment, to iſ 
which the Defendant pleaded the gene- 

_ ral Iſſue. A Verdi being found for 

the Plaintiff, with Damages under Forty I 

Ehillings, the Queſtion, as the Judge had i 

not certified, was, whether he ought to 

bave full Coſts? It was holden that 

he ought not ; and by the Court : There 

is, in reality, no ſpecial Plea in this 

Caſe; for, as the new Afignment a- 

mounted to a new Declaration, the De- 

fendant was. at Liberty to. give a new 

Anſwer thereto; and, as he thought 

_ Proper to plead Nat guilty, the ſpecial 

Plea 


Coſts. 


Plea is as much out of the Caſe as if it 
| had never been pleaded. 


It was ſaid by Lee }. that a Certificate 


is neceſſary to the entitling of a Plain- 


35 


2 Barnard 


273- : 
Waſher Ye 


tif to full Coſts in fome Actions of 2 


Treſpaſs guare clauſum fregit, notwith- 


ſtanding an Ifſue upon ſome Matter | 


pleaded ſpecially be found for him ; and 
he cited the Caſe of Philpor v. Jones, 
Hil. 1 G.1. In this Caſe, which was 
an Action of Treſpaſs guare clauſum fre- 
git, for breaking the Plaintiff's Houſe, 
the Defendant juſtified entering as Bai- 


Iiff under a Proceſs. The Plaintiff re- 
plied ; that the Doors of the Houſe were 
ſhut, and thereupon Iſſue was joined. 


A Verdict being for the Plaintiff, with 


Damages under Forty Shillings, it was 


holden ; that, as the Judge had not 
certified, he ought to have no more 
Coſts than Damages. 


If this be ſo, that a Ceriiieite 3 is ne-. 


ceflary to the entitling of a Plaintiff to 
| full Coſts, in ſome Actions of Treſpaſs 
quare clauſum fregit, although an Ifſue 
upon fome Matter ſpecially pleaded be 
D2 _ found 


2 Ventr, 180, 
LL. 


Tm © 
found for him, it would of courſe fol- 
low, and it has in Fact been ſo holden; 
that a Certificate 1s neceſſary to en- 
title a Plaintiff to full Coſts, in every 
Caſe wherein ſuch Ifſue is found againſt 
him, although there be a Verdi& for 
him upon the general Iſſue ; becauſe the 
Caſe is exattly the ſame, as if only the 
general Iſſue had been pleaded, 


oO Certificate upon the 22 & 23 Car. 2, 
c. 9. is not neceſſary to entitle a Plain- 
tiff in an Action of Treſpaſs guare clau- 
ſum fregit to full Coſts, if it appear from 
the Pleadings ; that the Title was in 
Queſtion, in an Ifſue which has been ; 
found for him ; becauſe a Certificate, M 
| which could ſay no more than what MW 
appears upon the Record, would in ſuch 
Caſe be quite NURatorye 


Aere,Faa In an Action of Treſpaſs quare. chews 
TO ſum fregit, the Defendant juſtified under iſ 

a Right of Way, and the Plaintiff re- MW 

. plied extra viam. A Verdict being found i 

for the Plaintiff, with Damages under 

Forty Shillings, it was holden ; that the 

Plaintiff ought to have full Coſts ; and 


by 


Cofts, 


by the Court : Wherever the Title ap- 
pears upon the Record to be in Queſ- 


tion, the Caſe is not within the Mean- . 


ing of the 22 & 23 Car. 2.c. 9. In this 
Caſe the Extent of the Way, namely, 


whether it was ten or twenty Feet in 


Breadth, and conſequently the Title 
thereto, was in Queſtion, 


| Inan ARon of Treſpaſs quare clau- 
ſum fregit, the Defendant pleaded Not 
guilty, and a Juſtification, as to break- 
ing and entering the Cloſe, and tread- 


ing down the Graſs, under a Right of 


Way. To the latter Plea the Plaintiff 
replied extra viam, and the Ifſues joined 
upon both Pleas were found for him, 
with Damages under Forty ' Shillings. 


Lord Raym. 
1444. Hig- 
gins v, Jen- 
nings. 


Str.7 26.5. C: 


It was holden ; that the Plaintiff, not- 


withſtanding the Judge had not certified, 
ought to have full Coſts ; becauſe, upon 
_ the Trial of the Ifue upon the latter 


_ Plea, the Breadth of the Way, and con- 


ſequently the Title thereto, was in Queſ- 
tion. In this Caſe the Authority of 
Afer v. Finch, 2 Lev. 234. Was: 500g”: 


niſed by the Court. EE, 


38 Coffs. 

Ld.Raym.76. In an Action of Treſpaſs quare clau- 

mance " ſum fregit, in which Ifſue was joined 
NT upon the Plea of Not guilty, a View 
was ordered to be had. A Verdi be- 
ing found for the Plaintiff, with Da- 

mages under Forty Shillings, a Queſtion 

aroſe, whether, as the Judge had not 

certified, the Plaintiff ought to have full 

| Coſts? It was holden that he ought ; 

and by the Court : It appears upon the 

Record, that a View was ordered ; and, 

' as a View could not have been ordered, 

unleſs the Title were in Queſtion, the 

ordering of a View amounts to a Certi- 

ficate, that the Title was in Queſtion. 

pg i: | It is laid down in divers Caſes, that if, 
3 Mod. bw in an Action of Treſpaſs quare clauſum 
fregit, there be one Count for a Treſ- 

paſs upon Land, and another for car- 

rying away or doing an Injury to a per- 

ſonal Chattle, and a general Verdict be 

found for the Plaintiff, he is entitled to 

full Coſts, although the Damages found 

_ are under Forty Shillings, and the Judge 

have not certified : Becauſe, as a Title 

| to Frechold could not come in Queſtion 

upon the ſecond Count, it was not in 

the 


= - Coffs. 
© the Power of the Judge to certify there- 


upon, , 


The Doarine of theſe Caſes is recog- 
nized in a very modern Caſe, wherein 
there was one Count for a Treſpaſs up- 
on Land, and another for taking and 


Damages under Forty Shillings, and the 


39 


MS. Rep. 
Koightly v. 
Buxton. 

Hil. 23 G. 2c 
in K. B. 


carrying away a Hog. A general Ver- 
dic being found for the Plaintiff, with 


Judge not having certified, the Queſtion 


was, if the Plaintiff ought to have full 
Coſts ? It was holden that he ought ; '$ 
and by Lee Ch. J. there could not in 
this Caſe be a Certificate upon the ſe- 


_ cond Count ; and it has been frequently 
holden ; that if there be one Count in a 
| Declaration, upon which the Judge 
could not certify, and the Iflue there- 
upon joined be found for the Plaintiff, 

he is entitled to full Coſts, this not be- 
_ ing a Caſe within the 22 & 23 Car. 2. 
Ce Q. 


_ It ſeems to be ſettled ; that if, in att 
Action of Treſpaſs quare clauſum fregit, 
an Aſportation be charged, in the ſame 


Count wherein a Treſpaſs upon a Land 
D4 =_ 


40 4 Coſts. 

is charged, and there be a general Ver- 

dict for the Plaintiff, he 1s entitled to 

full Coſts, although the Damages found 

are under. the Value of Forty Shillings, 
and the Judge have not certified : But 

in as much as the Caſes differ, as to 
what does amount to an Aſportation, 
ſufficient to entitle the Plaintiff to full 

Coſts, it will be proper to mention the 

principal Caſes upon the Point. 
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, Tomes 215. Tt is in one Caſe laid down ; that the 
Mich. 2W.z leaſt removing of a Thing ſevered from 
the Freehold, although it be not car-_ 
Tied off the Premiſſes, amounts to an - 
Aſportavit, ſufficient to entitle a Plain-_ 

tiff in an Action of Treſpaſs guare clau- 

ſum fregit to full Coſts ; although the 

Damages found are under Forty Shil- 

lings, and the Judge have not certi- 


fied. 
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Skio. 66... It is in another Caſe laid down ; that 


Blickley v. 
Fry. Mich. 8 * carrying off the Premiſſes is not in 


W.z. ſuch Cafe neceſſary to entitle a Plaintiff 
= to full Coſts. | 


Str. 63. In another Caſe; wherein the Queſtion 
_ whether the breaking down, tear- 


221 G1. 
| ing 


Coffs. 
ing up and ſpoiling of five Poles, ereQ- 
ed and affixed in the Plaintiff's Cloſe, 


did amount to an Aſportavit ? It was 


holden that it did not; for that an #4/- 
portavit» means an entire carrying away. 
The Court did in this Caſe expreſs a 


Diſfatisfation, with what is laid down 


in 2 PVentr. 215. and in Support of their 


Opinion in the preſent Caſe relied much 
upon the Authority of the Caſe of Frank- 


hn v. Holland, Hil. 8 W. 43. In this Caſe, 
which was a Treſpaſs for breaking the 
Plaintiff's Cloſe, and pulling up and 


41 


throwing down three Perches of Hedge 
there erected, it was infiſted for the 


| Phaintiff ; that ſuch pulling up and 
_ throwing down could not be without 
ſome Degree of Aſportation : But it was 
holden, that an Aſportavit means an en- 


tire carrying away. 


In a ſubſequent Caſe, which was 
Treſpaſs guare clauſum fregit for break-. 
Ing the Plaintiff's Cloſe, and pulling up 
and throwing down the Pales and Gates 
thereupon erected and affixed, it was 


holden ;- that, as the Damages found 


were under Forty Shillings, and the 
2-0 Judge 


Ca. Pr. in C; 
'B. 86. Dixie | 
v. Somer- 
field. T'rin, 
$i 3: 


Coſts. 


Judge had not certified, the Plaintiff 
ought | to have full Colts, 


It ſeems to be ſettled ; that if, in an 

' Adtion of Treſpaſs quare clauſum fregit, 
a ſubſtantive and independent Injury to 
a perſonal Chattel be charged, in the 

| fame Count wherein a Treſpaſs upon 
Land is charged, and there be a general 
Verdid for the Plaintiff, he is entitled 
to full Coſts, although the Damages 
found are under Forty Shillings, and the 

Judge have not certified, 


But in as much as it is not ſettled, 
what does amount to ſuch a ſubſtantive 
and independent Injury, as does in ſuch 
Caſe entitle a Plaintiff to full Coſts, it 
will be proper to mention the principal 
Cafes upon the Point. 


Ser. 192. In one Caſe, the Plaintiff declared for 
. eor ing '- the Entry of. ſome diſeaſed Cattle, be- 
Trin. 5 G.1. longing to the Defendant, into the Cloſe I 
of the Plaintiff; per quod ſome of the iſ 
Flaintiff's Cattle were infected, A ge- 

neral Verdi& being found for the Plain- 

tiff, with _ under Forty Shil> 


lin _ 


Cofts. 
lings, and the Judge not having certi- 


' fied, the Queſtion was, whether the 
Plaintiff ought to have full Coſts ? Pratt 


Ch. J. Powys J. and Forteſcue J. were 


of Opinion that he ought ; and by them : 
The conſequential Damage is a Matter 


for which the Plaintiff might have had 
a diſtin SatisfaQtion ; it being like the - 


Caſe of an AQion brought by a Maſter 
for the Battery of his Servant, per quod 
he loſt the Service of the Servant, which 
1s cettainly not within the Meaning of 
the 22 & 23 Car. 2 c. g. The true 
diſtinction is ; that where the Matter, 
laid in Aggravation of Damages, would 
have entitled the Plaintiff to a diſtin 
catisfaction, he ought to have full Coſts, 
' notwithſtanding ſuch Matter is laid in 
Aggravation of Damages. Aſpor tation 
of Trees is a Ground for an Action of 
Trover; yet it may be laid in Ag- 
 gravation of Damages in an Action 
_ of Treſpaſs. If a Perſon enter my 
Cloſe, and chaſe my Cattle, the chaſing 
of the Cattle is a diſtinct Wrong ; yet 
11t may be laid as a Matter of Aggrava- 


tion, Eyre J was of a contrary Opt- 


non ; 


43 


44 


I: 496, 


Thompſon v. 


Berry. 


2 Faſt. 9G. 1. 


Coſts. 


nion ; becauſe, as he faid, which was 
denied by the other Juſtices, a Reco- 
very in this Action could not be plead- 
able in Barr to an Action upon the Caſe 
for the ſpecial Injury, 


In another Caſe, wherein the Plain- 


tiff declared for breaking and entering 
his Cloſe, and chaſing his Bull, there 


was a general Verdict for the Plaintiff, 
with Damages under Forty Shillings. 


As the Judge had not certified, the 
Queſtion was, whether the Plaintiff 


ought to have tull Colts ? It was holden 
that he ought ; and by the Court : The 


22 & 23 Car. 2. c. 9. extends only to 


Str. 645. 
Blunt v. 
Mither. 
Mich.12G.1, 


Actions of Treſpaſs, in which a Title to 


Freehold might have come in Queſtion :-- 


But a Title to Freehold could not have 


come in Queſtion, as to that Part of this 


Caſe, which relates to the chaſing of the M 


Bull, 


In another Caſe, the Plaintiff declared 
for breaking and entering his Houſe, 
and keeping him out thereof for the 


Space of one Month, per quod he was 
| por to 2 great Expence in order to re- 


gain 


Cofts. | 45 
gain the Poſſeſſion, and in the mean 
Time loſt the Profit and Uſe of the 
Houſe. A general Verdict being found 
_ for the Plaintiff, with Damages under 
Forty Shillings, and'there being no Cer- 
| tificate, it was holden ; that the Plain- 
tiff ought not to have. full Coſts; and 
by the Court: The ſpecial Damage, 
which comes under the per quod, is laid 
merely in Aggravation of Damages. The | 
Reſidue is a plain Treſpaſs guare clauſum : 
 tregit, as to which the Title might very 
well have come in Queſtion ; and if ſo, 
there might have been a Certificate, 
which not being granted, the Plaintiff 
is not entitled to any more Coſts than 
Damages. 


In another Caſe the Plaintiff declared wo Eq- 
'in one Count for breaking and lock- = 
ing up his Houſe, and taking, and de- Os "0 
taining certain of his Goods therein for | 

the Space of a Month, The Verdict be- 

ing general, the Damages found being 

under Forty. Shillings, and the Judge 

not having certified, it was holden, that 

the Plaintiff ought not to have full 

Coſts ; ; And by Gilbert Ch. B. although 


1 doubt» 


x Barn 91. 


Arnold v. 
Thompſon. 


Eat. 7 G, + 


 Cofts. 


I doubted ſomewhat at firſt, I am now 


clearly of Opinion with my Brethren ; 


that the Plaintiff ought not to have more 
Coſts than Damages. As there is not 
in this Caſe a ſeparate Count for taking 
and detaining the Goods ; but this is 
connected with the breaking and lock- 
ing up of the Houſe, as to which the 


Title might have come in Queſtion, it 


muſt be conſidered as laid merely in 


Aggravation of Damages, and not as a 
ſubftantive and independent Injury. 


Some Streſs is, however, in this Caſe 


| laid upon an Afportavit not being charg- 


ed, and it is ſaid; that a detaining is 


not alone ſufficient to warrant an Action 


of- Treſpaſs a1 ef armis. 


In another Caſe, the Charge in the 


Declaration was breaking and entering 
the Cloſe of the Plaintiff, and chaſing 
his Sheep. A general Verdi&t being 
found-for the Plaintiff, with Damages 
under Forty Shillings, and there being 


no Certificate, a Queſtion aroſe, whether 
the Phaintiff ought to have full Cofts ? 
It was holden that he ought; and by 
the Court ; Wherever an Injury has 

I been 
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Coſts. 
been done to a perſonal Chattle, the 
Plaintiff is entitled to full Coſts. 


In another Caſe, wherein the Plain- 
tiff declared for an Afſault and Battery, 
and tearing his Cloaths, there was a 


general Verdi for the Plaintiff, with 


Damages under Forty Shillings. It was 


47 


1 Barn, 92. 
Carutkers v. 
Lamb. 

Mich, 8 G, 2, 


holden, although the Judge had not 


certified ; that the Plaintiff ought « to have 
full Coſts. 


In pa Caſe, the Plaintiff declared 
for an Aﬀault upon him in the Pariſh 


| of A. and for taking and carrying away 
the Coals of the Plaintif, and for ſpoil- 
ing other his Coals there, and for tak- 


2 Barv. 108. 
Milburn v. 

Read, Trin, 
17 G. 2. 


ing and carrying away other Goods and 


Chattles belonging to the Plaintiff. The 


Defendant was found Not guilty as to 


the taking and carrying away of the 
Goods and Chattles : i:ut as to the Refi- 
due there was a Verdict for the Plaintiff, 
with Damages under Forty Shillings. 


"There being no Certificate that the Bat- 


tery was ſufficiently proved, or that the 
Title came in Queſtion, A Queſtion 
aroſe, whether the Plaintiff ought to 


have 


| 4.8 Coſts. 
=_ haye full Coſts ? It was holden that he 
| ought; and by Burnet ], as Part of what 
| 1s found for the Plaintiff, namely, the 
ſpoiling and carrying away of his Coals, 
. 1s not within the Meaning of the 22 & 
23 Car. 2.-c. 9. he is entitled to full 
Coſts, notwithſtanding he has joined 
in the ſame Action an Aſſault and Bat- 
| | tery, which is within the Meaning of 
| _ thatStatute. He obſerved likewiſe ; that, 


— $—_—_—_— 


as the Treſpaſs is laid generally in the 
Pariſh of A. and not in any particular 
Cloſe of the Plaintiff, a Title to Free- 
| hold could not have been in Queſtion. 
| | " OT Re 7 
| 2 Barn, 127, In another Caſe, the Plaintiff declared 
| Pre. fora Treſpaſs with Cattle in the Plain- 
| ___ 26G. tiff's Cloſe, and bruifing, preſſing and 
$ ſpoiling his Apples there found. The 
Verdi& heing general, the Damages'be- I 
ing under Forty Shillings, and there i 
| being no Certificate, it was holden; M 
that the Plaintiff ought to have no more 
Coſts than Damages ; and by the Court: 
The Apples, although laid to be there 


found, might be growing. 
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Coſts. 


In another Caſe, the Plaintiff declar- 


ed in the ſame Count ; that the Defen- 


dant aſſaulted and beat him, and threw 
him down upon the Ground, which was 


49 
Sayer QI. 
Thompſon v. 


Adſhead, 
Tin, 27G. 2, 


Y | covered with Water, and thereby damag- 


ed his Cloaths. A general Verdi be- 
ing found for the Plaintiff, with Damages 
under Forty Shillings; the Queſtion 


was, whether, as the Judge had not. 
certified, the Plaintiff ought to have any 
more Coſts than Damages ? It was hol- 


= den that he onght not ; and by Lee Ch, 
WM ]. the Damaging of the Cloaths is 
charged as a Conſequence of the Aſſault 
and Battery, and cannot be ſo ſeparated 
therefrom, as to make it an independent 
Injury. And by Denniſon J. the Word 
thereby means the ſame as the Words 
per quod; and it has been frequently 
holden; that a Plaintiff is not, in ſuch 
Caſe, entitled to full Coſts, for the In- 
jury to the perſonal Chattle, unleſs Da- 
mages are found to the amount of Forty 
Shillings, or there be a Certificate, If 
it had been alledged ; that the Defen- 
dant threw Water upon the Plaintiff's 
Cloaths, and that the Cloaths were 


— _ the Plaintiff would 


E have 


50 


MS. Rep. 


Appleton v, 
Smith, Hil, 


2 G. 3. in 
K. B, 


Coſts. 
have been entitled to full Coſts ; becauſe 
the Damaging of-the Cloaths would, in 
that Caſe, have been an independent 
Injury to a perſonal Chattle, 


In another Caſe, the Charge in the 
Declaration was ; that the Defendant 


broke and entered the Dwelling-houſe 


of the Plaintiff, and made a Noite, an 
Afﬀray, and a Diſturbance therein ; and 
continued ſo to do, until the Plaintiff, 
and two other Perſons, joined in giving 
a promiflory Note to the Defendant for 
the Payment of Sixteen Pounds Seven- 
teen Shillings. A general Verdict be- 
ing found for the Plaintiff, with Da- 
mages under Forty chillings, and there 


| being- no Certificate, the Queſtion was, 


whether the Plaintiff ought to have full 
Coſts? It was holden that he ought 
not; and by the Court : The whole 
Charge in the Declaration, except the 
breaking and entering of the Houle, 1s 
in Aggravation of Damages. It is very 
certain ; that upon that Part of the 


Charge, which relates to the breaking 


and entering of the Houſe, the Title 
might have been in Queſtion ; and con- 
ſequently, 


Cofts. 


fequently, as there is no Certificate that 
it was 1n Queſtion, the Plaintiff is not 


mages. 


of ſeveral of the Caſes laſt mentioned ; 


perſonal Chattle was contained in the 
W ſame Count, wherein the Treſpaſs upon 
TJ Land, or the Aſſault and Battery, was 


WCaſc, otherwiſe no Queſtion concerning 
Coſts could have ariſen ; it being clear, 
tfrom the Caſes before mentioned ; that 
If in an Action of Treſpaſs gquare clauſun: 
W/7e2i7, a Treſpaſs upon Land be charg- 
2d in one Count, and an Inury. to a 
Wofonat Chattel in another ; or inan Ac- 
10n of Aſſault and Fattery, an Aflault 
ind Battery be charged in one Count, 

ind an Injury to a perſonal Chattle in 


or the Plaintiff, he is entitled to full 
olts, although the Damages found are 
nder Forty Shillings, and the Judge 
ave not certified. 


Ba - It 


: entitled to any more Coſts than Da- 


It does not appear, from the Reports 


Wcharged : But this muſt have been the 


another ; and there be a general Verdict 


3T 


that the Charge of the Injury to the 


Ante, p. 38, 


$9» 


52 Coſts, 

| 2Ventr. 180, If in an Action of Treſpaſs guare clau- 
Gp. in Jum fregit, there be a Verdi for the 
C.P, 118. Defendant, as to that Part of the Caſe 
wherein the Plaintiff charges an Injury 
to a perſonal Chattle, and a Verdict for iſ 

the Plaintiff as to the Reſidue, with Da- iſ 

- mages under Forty Shillings, the Plain- 

tiff is entitled to no. more Coſts than 

| Damages, although the Injury to the 

perſonal Chattle be charged in a ſeparate 

Count, unleſs the Judge have certified ; 

becauſe it is in ſuch Caſe found, that no 

\ Injury was done to the perſonal Chattle, 

'* and, as to what is found for the Plaintiff, 


the Title might have come in Queſtion, ſ 
and conſequently there might have been 
a Certificate, | 


CHAT | 


CHA kv 


In what Caſes, the Reſtraint, put 


upon the Right of a Plaintiff 
to Coſts by the 22 & 23 Car. 2, 

| c. 9. is taken off by the 4 & 5 
WC M c. 23. 


YY the 4 & WW. & M. c. 23. after 
reciting ; that great Miſchiefs do 
enſue by inferior Tradeſmen, Appren- 
W tices, and other difſolute Perſons, neg- 
= lecing their Trades and E mployments, 
W who follow Hunting, Fiſhing and other 
_ Game, to the Ruin of themſelves and 
Damage of their Neighbours, it is en- 
acted : ** That if any ſuch Perſon ſhall 
** preſume to hunt, hawk, fiſh or fowl, 
© unleſs in Company with the Maſter 
* of ſuch Apprentice, duly qualified by 
* Law, ſuch Perſon ſhall be ſubje& to 
** the Penalties of this AQ, and may be 
** ſued or proſecuted for his wilful Treſ- 
* paſs, in ſuch his coming on any Per- 
« * fon” $ Land, and if found guilty thove- 
E' 7 of, 


Com: 24. 
Bennet v, 


Falboys, 


MS. Rep. 
Buxton v. 
Mingey. 
Trin. 30 G.2, 
ta C. B. 


Coſts. 
« of, the Plaintiff ſhall not only recover 
« his Damages thereby ſuſtained, but 


© his full Coſts of Suit; any Law to the 
wh " EAA notwithſtanding.” 


Tt has been holden ; that 2 :Clottiles 
is an inferior Tradeſman within the - 
Meaning of the 4 & 5 /. & M. c 27 
and it is faid ; that the Words inferior 


Tradeſmen in that Statute extend to 


every Tradeſman who is not qualiticd 


' to kill Game. 


In a Caſe reſerved, in an AQiion of 


Treſpaſs quare clauſum fregit, it was ſtat- 


ed ; that the Defendant was a Surgeon 
and Apothecary, and not qualified to 


kill Game ; that he, with divers other 


Perſons, not qualified to kill Game, 
hunted with a Perſon qualified to kill 
Game, and committed a Treſpaſs in the 


Plaintiff's Cloſe; and that there was a 


Verdict for the Plaintiff, with One Shil- 
ling Damages and Forty Shillings Coſts. 
The Queſtion was, whether the Defen- 
dant is to be deemed an inferior Trades- 
man, within the Meaning of the 4 & 5 
W.S& M. c. Ihe! * As the Juſtices dif- 
fered 


_ Coffs. 
fered 1n Opinion, they gave their Opi- 
nions ſeriatim ; and by Nel J. notwith- 
ſtanding what is laid down in the Cafe 


_ of Bennet v. Talboys, I cannot think, that 


by the Words inferior Tradeſmen in the 


4& 5W.S M. c. 23. every unqualified 


Tradeſman is intended ; for if that 


ſhould be the Conſtruction, thoſe Words 


might extend to a Merchant worth One 
Hundred Thouſand Pounds. As that 
Statute ſeems to me, to be calculated on- 
ly for preventing inferior Tradeſmen of 
_ adifſolute Character from hunting, I am 
of Opinion, that the preſent Defendant 
is not within the Meaning thereof. And 
by Bathurſt ]. the Queſtion, who is an 
inferior Tradeſman within the Meaning 
of the 4 & 5. & M. c. 23. is, in my 
Opinion, a Queſtion of Law, and con- 
ſequently proper for the Determination 
of the Court; and the Conſtruction of 
the Words inferior Tradeſmen, in the 
_ Caſe of Bennet v. Talboys, appears to me 


very reaſonable ; in as much as it ſeems 


conſiſtent with the whele Tenor of that 
Statute, In an antecedent Clauſe there=- 
of, Power is given to ſearch the Houſes 
of all ſuſpected Perſons, how much ſo- 

E 4 _ ever 
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ever they may be worth, not qualified 
to kill Game; and in: the Clauſe, upon 
which the preſent Queſtion ariſes, an 
Apprentice is forbidden to hunt, unleſs 
he be in Company with his Maſter, and 


ſuch Maſter be duly qualified : From 
whence it may be inferred; that a Maſter 
unqualified is not to hunt. Upon the 


whole, I cannot help being of Opinion, 
that the preſent Defendant is an inferior 
Tradeſman within the Meaning of the 
4& 5W.&S M.c.23%. And by Choe |]. 


1 am of Opinion, that the preſent De- 
fendant is an inferior Tradeſman within 


the Meaning of the 4 & 5 WY. & M. 
c. 23. The Court ought, as I conceive, 


to draw ſome Line, in conftruing the 
Words inferior Tradeſmen in that Sta- 
tute; for it would be very dithcult, to 
_ aſcertain 1n every particular Caſe, whe- 


ther the Degree of Inferiority be ſuffi- 
cient to bring a Tradeſman within the 
Meaning thereof ; and there cannot, as 


T think, be a more proper Line drawn, 
than to hold, that they extend to every 
Tradeſman not qualified to kill the 


Game. | And by J/illes Ch. ]. whenever 
any Part of a Statute is, as in the pre- 
tent 


2 AIY 
Cal Bok 
Sa-8 


bv Fan 
KY. 


Cofts. 
ſent Caſe, penned in obſcure Terms, it 
is by no Means neceflary, for the Court 
to draw a Line in the Conſtruction of 


ſach Part ; it being always ſufficient, to 


determine whether the Caſe under Con- 
fideration be within the Meaning of the 
Statute. It was not many Years ago 
unanimouſly agreed by the Judges, who 


met to confider of a Caſe, referred to. 


them upon the Statute againſt Sheep- 
ſtealing; that it was not neceflary todraw 
a Line, as to the Meaning of the Words 
other Cattle, contained in that Statute ; 
for that 1it was ſuthcient to determine, 


whether thoſe Words did extend to the 
| Caſe referred to them. The Caſe of 


Bennet v. Talboys is by no Means a con- 


clufive Authority ; for it does not ap=- 


pear, from the Report thereof, to have 
been fully argued. It ſeems to me, that 


the Words inferior Tradeſmen, as they 


ſtand conneRed with other Words in 


the4& 5Y & M.c. 23. mean Trades- 


men who are difſolute, and follow hunt- 
ing, to the Ruin of themſelves and Da= 
mage of their Neighbours. I think 
likewiſe; that it was a Matter proper for 
the' Jury to haye determined, whether 

the 
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Coſts, 
the preſent Defendant be a Tradeſman 
of this Kind; and as it is not ſtated, 
that he is ſuch a Tradeſman, the Court 
ought not to preſume it. Upon the 
Whole, I am of Opinion, that the pre- 
ſent Defendant is not an inferior 'Trades- 
man within the Meaning of the 4 & 5 
W.& M. c. 23. The Court being thus 
equally divided, no Rule was made; and 
conſequently, as the Damages were. un- 


der Forty Shillings, and the Judge had 


not certified, the Po/iea was ordered to 


remain 1n Court. 


CHAP. 


Coſts. 


CHAP, VL 


in what Caſes hs Reſtraint put 


4 
EIS 


to Coſts by the 22 & 23 Car. 


Certificate upon the 8 & 9 
I. 4 6. IT, 


T has been ſhewn; that, according 
_ to the Conftrudion of the 22 & 23 
Car. 2, c. 9. the Judge could not certify 
In any Action of Treſpaſs quare clauſum 
8 7/regit, unleſs the Freehold or Title to 
| the Land were in Queſtion. The Con- 
ſequence of this Conſtruction was ; ; that 
| the Plaintiff, in an Action of Treſpaſs 


and malicious ſoever it was, if the Da- 
mages found were under Forty Shil- 


upon a Title to the Land, The Incon- 
ventency of this having been found very 
| great, 


2. C. 9. may be taken oft by a 


| quare clauſum fregit, could not recover 
full Coſts for any Treſpaſs, how wilful 


lings, unleſs the Defendant did infiſt 


py. 


upon the Right of a Plaintiff 


Anat e,p. 29e 


bo Coſts. 


_ great, it is by the 8&g I. 1. c. 11, 
enacted : ** That in all Actions of Treſ- 
0 pals, to be commenced or proſecuted 
*© in any of his Majeſty's Courts of WW 
« Record at Weſtminſter, wherein at the M 
*« Trial of the Cauſe it ſhall appear, 
*« and be certified by the Judge, under 
© his Hand upon the Back of the Re- 
*« cord, that the Treſpaſs, upon which 
* any Defendant ſhall be found guilty, 
«© was wilful and malicious, the Plain- 
& tiff ſhall recover not* only his Da- 
* mages, but his full Coſts of Suit; 
* any former Law to the contrary not- 


" withſtanding.” 


b Mod. 153. In an Action of Treſpaſs quare clau- 
Core Ve fum fregit, the Plaintiff declared for the 
= | breaking of his Cloſe and the treading 
down of his Graſs. Tt appeared in Evi- 
dence ; that the Plaintiff's Cloſe adjoin- I 
ed to the Back Part of the Defendant's iſ 
Houſe, which was a publick Houſe ; | 
that the Defendant did ſometimes ſet a 
Table for his Gueſts, and ſerve them in i 
the Cloſe; and that he, in Company I 
with others, did frequently walk there 
In, and ſometimes ſhoot with Bows and 


Arrows. 


Cofts, 
Arrows, It was ſaid by Holt Ch. }. 
before whom the Cauſe was tried, that 
the Plaintiff could only recover for the 
Damages proved to be done ; becauſe 
the Jury muſt be governed by Evidence: 
But he added; that if the Jury ſhould 
find Damages under Forty Shillings, he 
would certify, in order to entitle the 
Plaintiff to full Cofts ; for that the Treſ- 
| paſs was in- this Caſe wilful and mali- 
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cious, within the Meaning of the 8 & g 


W. 3. c. 11. which extends to every 


Treſpaſs that is not accidental as well 


as ſmall. 


A Certificate not having been obtained 
upon the 8 & 9g W. 3. c. 11, at the 


2 Wilſ. 21. 
Ford v. Par, 


Trial of an Action of Treſpaſs, the 


Judge, before whom the Cauſe was tri- 
ed, did after the Trial certify upon that 
Statute, The Certificate was holden to 
be void, as not being warranted by that 
Statute; the granting of a Certificate 


being thereby confined to the Time of 


trying a Cauſe, 


CHAP. 


Cofts. 


CHA P.. Vit. 


In what Cafes, the Right of a 
Plaintiff, under the Statute of 
Glouceſter, c. 1. to Colts, is tak- | 
en away, and he is obliged to. 


pay Coſts. 


Y the 3 7a. 1. c. 15. after reciting ; 
that by an A made in the firſt 
| Year of the Reign of that King, entitled 
an AQ for the Recovery of ſmall Debts _ 
and relieving poor Debtors in London, 
the Court of Requeſts in that City, 
commonly called the Court of Conſci- 
ence, was more. perfetly eſtabliſhed, 
It is enacted ! «© That if in any Action 
* of Debt, or Action upon the Caſe, 
** upon an Afſump/it, for the Recovery 
* of any Debt, to be ſued or proſecut- 
«« ed againſt any Perſon, being a Vic- 
« tualler, Tradeſman or labouring Man, 
*« inhabiting in the City of London or 
« the Liberties thereof, in any of the 


Lo King' s Courts at We//minſter, or elſe- 
© where 


« where out of the Court of Requeſts 
« in the City of London, commonly call- 
« ed the Court of Conſcience, it ſhall 
« appear to the Judge or Judges of the 
«© Court, where ſuch Action ſhall be 


« ſued or proſecuted ; that the Debt, to 


« he recovered by the Plaintiff in ſuch 
« Action, doth not amount to the Sum 
« of Forty Shillings ; and the Defen- 
W *< dant in ſuch Action ſhall prove, ei- 
W * ther by ſufficient Teſtimony, or by 
* his own Oath, to be allowed by the 


*« Judge or Judges of the Court where 


«* ſuch Action ſhall depend ; that, at 
*«* the Time of commencing ſuch Ac- 
* tion, the Defendant was inhabiting 
« and refjant in the City of London or 


*© the Liberties thereof, the ſaid Judge 


| «gx Judges ſhall not allow the Plaintiff 


* any Coſts of Suit ; but ſhall award, 


* that the Plaintiff ſhall pay ſo much 


* ordinary Coſts to the Defendant, as 


* the Defendant ſhall prove before the 


* ſaid Judge or Judges it hath coſt him 


* in Defence of the ſaid Suit.” 


Since the making of the 43 Fa. r. 
&. I5. Courts of Requeſts or Conſci- 


ence 


oO . 


_— a, —_— 


MS, Rep. 
Weſton v. 

_ Donelly, 
Hil. 29 G. 2. 
| In K. B. 


Re \Cofts p 


ence have been erected by Statutes in 


ſeveral Cities, Towns corporate and 


other Places, for the Recovery of ſmall 
Debts in the reſpective Cities, Towns 
corporate and other Places. 


It is ſufficient to obſerve, without re- 
citing the Clauſe of any Statute by which 


the Proviſion is made; that by every 


Statute, for erecting a Court of Requeſts I 
or Conſcience, it is provided ; that, in 


caſe a Plaintiff bring an Action, which, 


purſuant to the Direction of a Statute, 


ought to be brought in a Court of 


Requeſts, in any of the King's Courts 
at Weſtminſter, or elſewhere out of the 


Court of Requeſts, he ſhall pay Coſts 


to the Defendant. 


Upon a Rule to ſhew Cauſe, ho 2 
Suggeſtion ſhould not be entered upon 
the Record, that no more than Thirty 


| Shillings was recovered by the Verdict ; 
and that, at the Time of commencing 


the Suit, the Defendant was refiant in 
the Borough of Sourbwark, within the 


Juriſdiction of the Court of Requeſts 


ereted by the 22 G, 2.c, 47. in order 
4 fo 


Coſts, 


to entitle the Defendant to Coſts ; the 


Queſtion was, Whether, as the Debt 


_ alledged in the Declaration was above 


_ Forty Shillings, the Plaintiff ought to 
pay Coſts, although there was a Verdi& 


for only Thirty Shillings ? It was hold- 


en that he ought ; and by the Court : 


The Words of the 22 G. 2. c. 47. 


which are, <* That unleſs the Debt to 


 * be recovered do amount to Forty 


« Shillings at the leaſt, the Plaintiff 


* ſhall pay Coſts to the Defendant,” 
| are the ſame as are contained in the 
3 Ja.1.c.15. for the Recovery of ſmall 
| Debts within the City of Lenden and 
Liberties thereof ; yet the Conſtruction 
of that Statute has conſtantly been, that 


if a Plaintiff, who ſues a Perſon, inha- 
biting or reſiant within that City or the 


Liberties thereof, in any other Court 


than the Court of Requeſts in that City, 


and do not obtain a Verdi to the A- 


| mount of Forty Shillings; he. muſt pay 


Coſts to the Defendant. 


| In an Attion of Afſumpfit, for Goods 
fold and delivered, the Value of the 


| Goods Was proves to be Forty Three 
F Shil- 


MS. Rep. 


Golsv. Fither, 
Hil 10G. 3. 


ina C, B., 


66 


nine Shillings. The Court was mov- 


reſided in the County of Middleſex, and 


| Debt, or an Action of Aſumpfit, in Caſe 


principally came in Queſtion. No Rule 
was made ; and by Wilmot Ch. J. a Set- 
_ off is not like Payment ; ; for if Payment 
be not given in Evidence, by way of 


| wards lie for the Money paid : But if 4 


Coſts, 
Shillings : But Four Shillings being 
given in Evidence by way of Set-off, 
there was a Verdi& for only Thirty- 


ed, fora Rule to enter a Suggeſtion up- 
on the Record ; that the Defendant, at 
the Time of commencing the Action, 


was liable to be ſummoned to the Coun- 
ty Court; in order to entitle the De- 
fendant to double Coſts, under the 23 
G. 2. c. 33. by which double Coſts are 
given to the Defendant, in an Action of 


the Jury ſhall find Damages under For- 
ty Shillings, unleſs the Judge ſhall in 
open Court certify on the Back of the 
Record, that the Freehold or Title to 
the Plaintiff's Land principally came in 
Queſtion ; or that an Ac of Bankruptcy 


Deduction, an Action does not after- 


mutual Debt be not given in Evidence, 
by way of Set-off, an Action does after- 
wards 


' Colts: 
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wards lie for the Debt. The Plaintiff 


could not maintain an Action in the 
County Court for Forty-three Shillings ; 
and if he had himſelf deducted the Debt 
Four Shillings, and brought an Aion 
in that Court for Thirty-nine Shillings, 
the Defendant might have given in Evi- 


dence the Debt of Four Shillings, by 
way of Set-off ; In which Caſe, as the 
Plaintiff could not have replied in Evi- 


dence, that he had himſelf deducted the 
Four Shillings, he would have been a 
Loſer of Four Shillings. 


A Verdi having been found, with 
Damages under Forty Shillings, in an 
Aion which ought, purſuant to the Di- 


Str. 1120. 
Hickman v. 
Colly. 


| reftion of the 3 7a. 1. c.15. to have been. 
brought in the-Court of Requeſts in the 


City of London; a Rule was made abſo- 
lute, to enter the proper Suggeſtion 


upon the Record, in order to entitle the 


Defendant to Coſts. A Queſtion ariſ- 


ing afterwards, whether the Coſts of the 


Application for Leave to enter the Sug- 


geſtion ought to be allowed ? Theſe not 


being, ſtrictly ſpeaking, Coſts of the 
Defence of the Suit, it was holden ; that 


F'2 thelc 


Brampton v. 


Colts, 
| theſe Coſts, as well as the Coſts of the. 


Trial and the former Proceedings, nn 
to be allowed. 


| It has been holden ; hae if an Action 
which, purſuant to the DireCtion of an 
AR of Parliament, ought to have been 
brought in a Court of Requeſts or Con- i 
ſcience, be brought in another Court, i 
and Damages be afleſſed after Judgment i 
by Default, a Suggeſtion cannot be en- 
tered upon the Record, in order to en-_ 
title the Defendant to Coſts, although iſ 
the Damages found be under Forty Shil- 
lings ; the Defendant being out of Court, 
as to all Purpoſes except having Judg: 
ment againſt him, 


Coſts. 


CHAP. VIII. 


Of the Right of a Defendant to 


Coſts, in caſe the Plaintiff be 


nonſuited, or there be a Verdict 


for the Defendant. 


Y the Statute of Marleberge, $0. 


in a Writ of Right Ward, in Caſe the 
Suit be malicious, | 


No Proviſion is made by the i 


of Glouceſter for the Coſts of a Defend- 


ant in any Caſe. The beſt Reaſon per- 
8 haps, which cah be aſſigned for this, is ; 

| that the Coſts of a Defendant were at 
| the Time of making that Statute ſo in- 


_ conſiderable, as not to be an Object 


worthy .the Attention of the Legiſlature, 


lf the giving of Coſts to a Defendant 
had been therein omitted by Accident, 


an Opportunity muſt ſoon after have 
been taken of giving them : Whereas 


It is in Fact true, that no Proviſion was . 


F 2 made 


Coſts are given to the Defendant 


| 
| 
[ 
| 
' 
| 


io 


Coſts. 


made for the Coſts of a Defendant, from 
the Time of making the Statute of 


| Glouceſter, until the Twenty-third Year 


of the Reign of Henry the Eighth, ex- 


cept in an Action of Replevin, and a 
Suit upon a Writ of Error ; in the for- 
mer of which Caſes, the Defendant is 


to be conſidered as an Actor, and in the 
latter, the Proviſion is virtually for the 


Phaintiff in the original Action ; it being = 


for the Coſts he is put to on account of 


the Writ of Error. 


By the 23 H.8. c. 15. it is enated: 
« That if, in any Action therein men- 


« tioned, the Plaintiff, after the Ap- 


* pearance of the Defendant, be non- _ 
« ſuited, or a Verdi paſs againſt him, | 
« the Defendant ſhall have Judgment 

* to recover his Coſts againſt the Plain- 
« tiff, to be aſſeſſed and taxed by the 
« Diſcretion of the Judge or Judges of 
« the Court, where ſuch Action ſhall be 


<< commenced or ſued, and ſhall have 
 * ſuch Proceſs and Execution, for the 


« Recovery of his Coſts againſt the 


« Plaintiff, as the Plaintiff ſhould or 


* might have had againſt the Defen- 
« dant, 


Cofts. 
ic dant, in caſe Judgment had been giv- 
4 en for the Plaintiff,” | 


By the 24. H.8. c. 8. it is enacted : 
tc That albeit the Plaintiff ſhall be non- 
« ſuited in any Actori, Suit, Bill or 
& Plaint, to be commenced or ſued to 
« the Uſe of our Sovereign Lord the 
_ « King, his Heirs or Succeflors, Kings 
« of England; or that any Verdict ſhall 
© paſs againſt any Plaintiff in any AQti- 
* on, Suit, Bill or Plaint, to be ſued to 
«© the King's Uſe, the Defendant ſhall 
* not. recover any Coſts againſt ſuch 
«& Plaintiff ; any A, Statute or Thing 
© to the contrary notwithſtanding.” 


It is not neceſlary to give an Account 
of the particular Adtions mentioned in 
the 23 H. 8. c. 15, Becauſe the Provi- 


| fions thereby made, for the Coſts of 


Defendants in thoſe Actions, are by the 
4 Fa. 1. c, 3. extended to every Action, 
in which a Plaintiff or Demandant may 
recover Coſts. | 


By the 4 Fas 1: 6 3. after reciting z 
that the 23 H. 8. c. 15, has been a very 
| F 4 | bene- 
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beneficial Law to the Commonwealth ; 

and that many have been thereby diſ- 
+ _ couraged from bringing vexatious Ac- 
tions, by Reaſon they were to make 
Recompence to the Parties unjuſtly 
vexed, it is enacted ; © That if any 
« Perſon ſhall commence, in any Court, 
* any Action whatſoever, in which the | 

« Plaintiff or Demandant might have 

« Coſts, in caſe Judgment ſhould be 

« given for him, and' the Plaintiff or 
«+ Demandant ſhall be nonſuited after 

* the Appearance of the Defendant, or 

| * a Verdict ſhall paſs againſt him, that 
| «* then the Defendant, in every ſuch 
| * Action, ſhall have Judgment to re- 
| * cover his Coſts, to be aflefled and 
* levied, as Coſts are in certain Caſes to 
« be aſſeſſed and levied, by the Law of 
Y GEES © the Twenty-third Year of the Reign 


« of King Henry the Eighth.” oy 


aroſe, whether the Defendant ought to 
| | have Coſts ? It was holden that he 
| | ought ; and by the Court: A ſpecial 
| "Fe 


| Cools. 4 ſpecial Verdict having been found, 
| GELS ” upon which there was afterwards Judg- 
ment for the Defendant, a Queſtion 


Cofts. 


Verdid, when Judgment is thereupon 


given, becomes as much a general Ver- 


| dit, as ifa general Verdi had been at 
firſt found. oi 


| It has bow ſhewn ; that if a common 
kforiter bring an Action, for the Whole. 


Ante, p. 11; 


or Part of a Penalty, given by a Statute 


' to any Perſon who ſhall ſue for the ſame, 


he cannot recover Coſts, unleſs Coſts 


are given by the Statute inflicting the 
Penalty. | 


The Conſequence of this would be; 


that a Defendant in ſuch Action could 


not recover Cofts, either under the 


23 A. 8. c. 15, or the 4 Fa. I. Cc. 3. un-. 


leſs Cofts are given to the Plaintiff, in 
Caſe he obtain a Verdict, by the Statute 


inflicting the Penalty ; becauſe neither 
of theſe Statutes does. give Coſts to a 


Defendant in any Action, except ſuch 
wherein the Plaintiff might have reco- 
vered Colts. 


To remedy this Inconvenience, it 1s 


by the 18 Eliz.c. 5. enacted: © That | 


if any common Informer ſhall will- 
66 ingly 


Hott. 35, 36. 
2 Keb. 106. 
$314, 


 Lawqui tam 
v. Worrall, 


_ © tinue or be nonſuit, or ſhall have the 
_« Matter paſs againſt him therein by 


2 Wil. 199. 


Coſts. 
« ingly delay his Suit, or ſhall diſeoti« 


7 Verdi&t or Judgment in Law, the 


| « (aid Informer ſhall pay to the, Defen- 


« dant his Coſts, Charges and Damages, 
«© to be aſſigned by the Court in which 


_ « the Suit ſhall be attempted.” 


But it is provided by Par. 7. of that 
Statute ; © That it ſhall not extend to 
*« any Officer, who, in reſpe& of his 
« Office, has heretofore lawfully uſed to 


_* ſue upon penal Laws, nor to any Of- 


« ficer ſuing for Matters only concern- 


_« ing his Office.” 


Tt has been hakdon.; ; that the 18 Eliz, 
c. 5. extends to an Action brought up- 


ON a repealed Statute ; for that the Vex-= 
ation is the greater, to ſue upon a Sta- 


' tute not in Force; and that it extends 


likewiſe, to an Action brought in a Court 


not having Juriſdiction. 


The Defendant, in an Information 
upon the 8 G, 1. for killing Game, had 
Judgment for Want of a Replication, 
and 


Coſts. 
and had obtained a Side-Bar Rule for 
Coſts, Upon a Motion to ſet aſide this 


Rule, it was faid; that no Coſts are 


5 given by the 8 G. 1.; and that the 18 


Eliz, c. 5. does not extend to ſubſequent 


75 


Statutes. No Rule was made; and by 


| | the Court : The Words of the 18 Elz. 


c. 5. which are very general, extend to _ 


W an Information upon any penal Sta- 


| tate, 


Upon a Rule to ſhew Cauſe, why the 
Maſter ſhould not review his Taxation 
of Coſts, it appeared; that in an Action 
for the Penalty, given by the 21 7. 8. 
6. 19: againſt a ſpiritual Perſon who 
ſhould take Land to Farm, a Moiety of 
8. which is given to the King, there was 


a Verdi for the Defendant ; and that 


the Maſter had taxed Coſts for him. 
| The Rule was diſcharged ; and by Lord 
Mansfield Ch. J. as this Action is brought 
by a common Informer, the 18 Eliz. 
c. 5. is deciſive in the Point, It has 
been ſaid ; that as the King, who is to 


have a Moiety of the Penalty, pays no 


Colts, the Defendant ought not to re- 


ceive any : But this is not to be conſi- 
ſidered 


MS. Rep. 
Wilkinſon 
qui tam v. 


Abbot, Miche 


16 G. 3, in 
K. B. 


Str. 1103. 
Garland, qui 
tatn v, Bur- 
ton. 


co. 


4 And. "6 
. 2 Leon. 116. 


4 Leon 55. 


'c. 13. for Non-refidence, there way 


_ Colts under the 15 E/iZ. c. 5. 


_recoyer Coſts under the 18 El. c. 5. 


_ extend to an Adtion brought by a Com- 


_ could have recovered Coſts therein ; 
Coſts being by that Statute given tothe 


Cofts. 
dered as a Suit proſecuted by the King, | 


although he is to have a Moiety of the 
Penalty. | 


In an Information upon the 21.8, 


Judgment upon a Demurrer for the De- 
fendant. It was holden ; that the De: 
fendant, although the Judgment waz 
not upon the Merits, was entitled to 


Tt has been adiden ; ; that the Defen- 
dant, in an Action upon a penal Statute 
brought by the Party injured, cannot 


In as much as that Statute does only 


mon Informer, 


But the Defendant, in an Action ups 
on a penal Statute brought by the Party 
injured, may recover Coſts under the 
4 Fa 1:6 3- in cale | the Plaintiff 


Defendant, in'evety Action wherein the 
Plaintiff might have tecovered Coſts: 


And 


Coſts. 

And it has been already ſhewn, that 
the Party injured may in ſome Caſes 
recover Coſts, in an Action upon a pe- 
nal Statute, although Coſts are not 
mentioned in the Statute, 


' It has been holden in one Caſe ; that 
if the Plaintiff do not alledge in his De- 
| claration a good Cauſe of Action, the 
Defendant is not entitled to Coſts, not- 
withſtanding there be a Verdict for him; 


and by the Court : Judgment ought in 


ſuch Caſe to be given upon the Inſuf- 
ficiency of the Declaration, and not up= 
on the Verdict. 


| But the contrary is laid down in three 
| Caſes; two of which are ſubſequent to 
the Caſe of Blyth v. Topham. 


In one of theſe, which was an Action 
of Debt upon a Bond for the Perform- 
| ance of an Award, the Non-perform- 
_ ance of a Thing was alledged, which 
was not within the Submiffion. The 


Defendant pleaded Performance of that 


| Thing ; and Iflue was joined upon the 
Plea, A Verdi being Found for the 
_ Defen- 
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Ante,p.7,4, 


Cro. Jas | | 58, 
Blyth v. Tope 
ham. 


Paſch. 5Ja.t. 


Moor 625. 
Ladd v. 
Wiight, Hil, 
43 Eliz,. - 
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Coſts. 
Defendant, it was infiſted ; that he wa 
not entitled to Coſts : Becauſe Judg- 
ment ought to be given upon the In. 
ſufficiency of the Declaration, and not 
upon the Verdi&, It was holden ; that 
the Defendant ought to have Coſts, 

_ theſe being given for the Vexation, 
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Hob, 219, | In another of them, wherein the 
rl Ha, Plaintiff was nonſuited, in an Action 
15 Javt. upon the Caſe for Words which were 
not actionable, it was inſiſted ; that, as 
Judgment ought to be given upon the 
Inſufficiency of the Declatation, and 

not Judgment of Nonſuit, the Defen- 

dant was not entitled to Coſts. It was 

holden ; that he ought to have Cofts : 

The Words of the Statute being ; that the 
Defendant ſhall have Coſts, in Caſe the 

Plaintiff be nonſuited after Appearance 

of the Defendant. And the Vexation is 
certainly more groſs, where a Plaintiff 

has no Cauſe of Action. - 


bn Car 47S: In the other, a Man and his Wife 

1% ry e, Py . @ --- 0 | - y 

Mich.zCar.z,, had joined in an Action, wherein tney 
ought not to have Joined, and there was 


a Verd Te 


Coſts. 


a Verdict for the Defendant, It was 


Statutes give Coſts to the Defendant 
upon Account of the Vexation ; and the 
Plaintiff ſhall never avail himſelf of the 
Inſufficiency of his Declaration, or Writ, 
to deliver himſelf therefrom. 


It is faid ; that the Defendant ought 
| not to have Coſts, in Caſe the Plaintiff 


with another Action, as he may after a 
Nonſuit, It is added ; that there is no 
Inſtance of Coſts having been allowed 
to a Defendant after a . Nolle profequt : 
But the Reporter concludes with fſay- 
ing, that what was done in the Caſe 
does not appear. 


CHAP. 


| holden ; that the Defendant ought to 
have Coſts; and by the Court: 'The 


have entered a Nolle proſequi ; for that 
this being a Releaſe of the Right of 
Action, the Defendant cannot be vexed 


Hard. 153. 
Turner v. 


Gallilee. 


Cofts. 


CHAP. Ix. 


Of the Right of a Defendant to 
Coſts, in Caſe the Plaintiff do 
not declare in proper Time, or 
diſcontinue bis Suit. 


| B Y the 18 Eliz, c, 2. after reciting, 
« That divers Perſons, without 

* juſt Cauſe, do procure others to be | 
« troubled by Attachments and Arreſts 
© of their Bodies, as well by Procels 
©« of Latitat, Alias and Pluries Capiai, 
&< ſued out of the Court of King's Bench, 
« as well as by Plaint, Bill or Suit 1n 
« the Marſhalſea Court, and within the 
©*© City of London, and other Cities, 
&*© Towns corporate, and Places where 
« Privilege is to hold Pleas of Debt, 
© Treſpaſs, and other perſonal Actions 
© and Suits; and many Times there 1s 
* no Declaration or Matter laid againſt 
* the Parties ſo arreſted or attached :' 
It is enacted : © That when any Perſon 
** ſhall ſue forth any one of the Writs 

cc CTC 

I 


Coſts. 


* or Proceſs before mentioned, upon 
« which any Perſon ſhall happen to be 
« arreſted, or ſhall appear upon the Re- 
« turn thereof, and put in Bail to an- 
« ſwer ſuch Suit as ſhall be objeed 


« againſt him ; that in every ſuch Caſe, 
« if the Party, at whoſe Suit the Writ or 


« Proceſs was ſued forth, do not, within 


« three Days after ſuch Bail taken, put 


© into Court his Declaration ; or if, af- 
* ter Declaration put into Court, the 


« Plaintiff ſhall not proſecute the ſame_ 


«< with Effe&, but ſhall willingly ſuffer 
* his Suit to be delayed, or ſhall ſuffer 
** the ſame Suit to be diſcontinued, or 
© ſhall be nonſuited in the ſame, the 
* Judges of the ſaid Court ſhall by their 
5 Diſcretions award to every Perſon, fo 
* arreſted, vexed, moleſted or troubled 
* by ſuch Suit, his Coſts, Damages and 


81 


« Charges, ſuſtained by Occaſion of any 


66 ſuch Writ, Procels, Arreſt or Suit.” 


Four Perſons having been arreſted by 
Virtue of a Latitat, three of them ap= 
peared and put in Bail, and, for Want of 
a Deelaration in Time, each of them 
hened Judgment of Nonproſs. Upon 

8: a Mo- 


Vin. Tit. 
Colts, 341. 
pl. I 4» 


Coſts. 


a Motion to ſet afide theſe Judgments 
for Irregularity, the Court had at firſt 
ſome Doubt, whether they ought not 
all to have joined in ſigning one Judg- 
ment ? Fut the Judgments were after- 
wards holden to be regular; becauſe the | 
8 Elis. c. 2. gives Coſts to every Perſon 


who has deeh ſo unjuſtly vexed. 


By the 14 Car. 2. $f. 2, c. 2, it is en- 


acted : © That unleſs the Plaintiff, who 
_* has ſued a Writ, Bill or Proceſs, ont 
«of the Court of King's Bench or 
* Common Pleas, thall put into the 


* Court, from whence ſuch Writ, Bill 
*< or Proceſs did iſſue, his Bill or De- 


* claration againſt the Perſon thereupon 


« arreſted, in any perſonal Action, or 
«< in EjedFtione firme of Lands or Tene- 
« ments, before the End of - the Term 


*© next after Appearance entered, that a 


« Nonſuit may be entered, and the De- 


_ « fendant ſhall have Judgment to reco- 


« yer his Coſts againſt ſuch Plaintiff, 
<* to be ſued and levied, as is provided 
« by the Statute made in the Twenty- 
«« third Year of Kin g Henry the Eighth. 


The 


Coſts. 
The Proviſion, made by the $ Eliz. 


in Caſe the Plaintiff ſuffer his Suit, com- 
menced by a Writ out of the Court of 
King's Bench, to be diſcontinued after 


Declaration, is not extended by the 13 


' Car. 2. St, 2, c. 2. to the Caſe of Aa 


- Plaintiff, who ſaffershis Suit, commenc- 


ed by a Writ out of the Court of Com- 


mon Pleas, to be diſcontinued after De- 


claration. 


The Reaſon of this ſrems to be ; that, 
in the intermediate Time between the 
making of the two Statutes, it had been 
holden by the Court of Common Pleas ; 
that a Plaintiff cannot diſcontinue his 
Suit without Leave of the Court, be- 


cauſe the Entry in fuch Caſe is recor-. 


datur per curiam ; and that if he do diſ- 
continue without Leave, the Defendant 
may enter A Contmuance, , 


T his being ſo, it was not neceſſary | 
for the 1% Car, 2. Sf. 2. c. 2. to provide 


for the Caſe of diſcontinting a Suit ; 
it being always in the Power of the 
Court, to annex the Condition of pay- 
ing Coſts, when it gives Leave to diſcon- 
tinue a Suit, 


"9 It 


c. 2. for the Coſts of the Defendant, | 


1 Leon, 105. 


 Beare v. Un- 


derwood, 
Mich. 30 Eliz. 
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84 Coffs: 


Comb. 200 
Pots 6. 


Tei is moreover laid down i in one Caſe; 
Purdy. that the Court will never give a Plain- 
tiff Leave to diſcontinue his Suit, with- 
out Payment of Coſts. 


C HAP. 


Coffs, 


CHAP, IX. 


of the Right of a Defendant to 


Cots, in Cafe there be Fudg- 
ment for him upon a Demur- 
Ter. 


Y the 8&g IF. 3. c. 13. par. 2. 

F after reciting, * That, for Want of 

a ſufficient Proviſion for the Payment 

cc Ceſts of Suit, divers evil-difpofed 
« Perſons are encouraged to bring fri- 
ot volous and vexatious Suits ;” it 1s en- 
acted : © That if upon. any Demurrer, 
* either by a Plaintiff or Demandaat, 
« inany Action in any Court of Record, 
© Judgment ſhall be given againft the 
« Plaintiff or Demandant, the Defen- 


« dant or Tenant ſhall have Judgment 


*« to recover | his Coſts againſt ſuch 
« Plaintiff or Demandant, and have 
* Execution to recover the ſame by Ca- 
** pias ad Satisfaciendum, fieri facias or 
we 
G 3 Upon 
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Coffs, 

Upon a Demurrer to' a Plea of Pri- 
vilege there was Judgment, quod billa 
caſſetur ; a Queſtion ' arifing, whether 
the Defendant ought to have Coſts un- 
der the 8B & g W. 4. < 11.? It ws 


holden that he ought not ; and by the 


Court: That Statute does not extend 


Ld. Raym. 
992. Gar- 


land v. Exton. 


to a Demurrer to a Plea in Abatement; 


becauſe the Intention thereof, as ap- 
pears from the Preamble, is to prevent 
frivolous and vexatious Ations, and it | 
never can appear, upon ſuch Plea, that 
the Action is frivolous or vexatious. 
Tt would likewiſe be very hard, that 
the Defendant ſhould in ſuch Caſe have 


Coſts; whereas the Plaintiff would not. 


have had Coſts, there had been Tudg- 


ment againſt the Defendant quod " 


deat outer. 
If Judgment be given for the Defen- 


dant, upon a Detnurrer to a Plea in 


Abatement, he is not entitled to Coſts 


under the 8 & 9 I. 4. c. 11. the In- 


tention of that Statute being only to 
give Coſts, where the Merits of the 
Cauſe are determined upon the Demur- 


rer: Whereas the Judgment in ſuch 


Caſe 


Coſts, 


Caſe is no more than gued queens nl 
capiat per Bi Lam. 


& « 


| But if Iflue be joined upon a Plea 
of Abatement, and the Plaintiff at the 
| Trial thereof be nonſuited, the Defen- 
dant is entitled to Coſts : Becauſe the 
| Plaintiff, if there had been a Verdi 
for him, would have had Coſts; a Ver- 
di being in ſuch Caſe peremptory. 


Tt has been. holden; that if Judg- 


ment be given for the Defendant upon 


a Demurrer i in an Action of Qyare im- 
pedit, he is entitled to Coſts under the 
6&9 W. 3.c. 11. 


In A ſubſequent Caſe, FERN Judg- 
ment was given for the Tenant, upon a 
Demurrer in an Action of F:rmedon, the 
Queſtion was; whether 'he ought to 


have Coſts under the 8 & g WV 2.3. 11.7 


It was inſiſted for the Demandant ; that, 


_ notwithſtanding the Words of that Sta- 
tute are general, namely, * That, if 


+*© upon any Demurrer, either by a Plain- 
* tiff or Demandant, Judgment ſhall 
© be given againſt the Plaintiff or De- 

G4 «© mandant, 


87 


Ca. Pr. in 
C. B. 35. 
Aplin v. 


Conſable. 


@a. Pr. in 


C.B. 4 Anon. 
Trin. 12 Ann. 


Ca. Pr. in C, 


B. . 25, 
Miller v. 
Seagrave, 
Hil, 10G 2 
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Cofts. 
'* mandant, the Defendant or Tenant 
'« ſhall never recover his Coſt,” it has 


been holden ; that a Defendant, for 
whom there is a Judgment upon a De- 


murrer to a Plea in Abatement, ought 
not to have Coſts ; it not being the In- 
tention of that Statute, to give a De- 


fendant or Tenant Coſts in the Caſe of 


a Demurrer, unleſs he would have been 
entitled thereto in the Caſe of a Non- 


' ſuit or Verdict ; and that the Tenant 


ought not to have Coſts in an Action 
of Formedon, either in the Caſe of a 


- Nonſuit or Verdict; becauſe the De- 


mandant cannot recover Coſts in ſuch 


Adtion. King Ch. J. Dormer J. and 


Denton J. were of Opinion, that the i 
Tenant ought not to have Coſts: But Wl 
Tracy ]. being of a different Opinion, 
it was argued again. Aﬀter a ſecond 


Argument, and taking Time to confider, 


it was holden ; that the Tenant ought 


' net to be allowed Coſts. 


As tho Readon for not allowing the 


Tenant Coſts in this Caſe, namely, that 


the Demandant cannot recover Coſts in 
an Action of Formedon, holds equally 
for 


: Coſts . 3g 


| for a Defendant's not having Coſts upon 
a Demurrer in an Adtion of Qzare im- 
pedit, it is probable ; that the preced- 
ing Caſe, which does not appear to have 
undergone much Conſideration, is not 


Law. 


CHAP. 


-"-MS. Rep. 
Oats v. Holi- 


day, Trin. 
e2 (3. 2, 
KB. 


Coſts. 


CHAP. Xl. 


Of Cofts, where a Plaintiff ſues 1 in 


F, orma Pauperis. 


 Y the 23 Z. 8. c. 15. far. 2. it is 
enacted : ** That every poor Per- 
** ſon, being Plaintiff in any of the Ac- 
« tions mentioned in this Statute, which 


_ *£ at the Commencement of his Action 

* js admitted, by the Diſcretion of the 
** Judge or Judges where ſuch Acton 
* ſhall be purſued, to have his Proceſs 
* and Counſel of Charity, without pay- 


L ing Money or Fee for the ſame, ſhall 


in 


*« not be compelled to pay any Coſts : 


«* But ſhall ſuffer other Puniſhment, as 


« by the Diſcretion of the Juſtices or 


« Judge, afore whom ſuch Suit ſhall 


6 depend, ſhall be thought reaſonable.” 


Upon an Application of the Plaintiff 
to be admitted to ſue in Forma Pauperts, 


' the Court at firſt doubted ; whether this 


could be done after the Commencement 


of : 


Coſts, 


of the Suit ? But it was afterwards hol- 


den ; that a Plaintiff may be admitted 


JL 


to ſue in Forma Pauperis at any Time 


pending the Suit, It was likewiſe hol- 
den ; that if a Plaintiff be admitted, at 


any Time -pending the Suit, to ſue in 
Firma Pauperis, he ſhall pay no Coſts 


from the Beginning of the Suit. 

It is laid down in one Caſe; that 
if a Plaintiff, ſuing in Forma Pauperis, 
do not proceed to Trial purſuant to No- 
tice, or be guilty of any other Default, 
the Defendant is entitled to Coſts. 


In another Caſe it is laid down ; that 
it a Plaintiff, who ſues in Forma Pau- 
fcris, do not proceed to Trial purſuant 
to Notice, the Court, in order to pre- 
vent his being vexatious, will not ſuffer 
him to try the Cauſe, until he has paid 
Coſts for not having proceeded to Trial. 


But it is ſaid in a ſubſequent Caſe; 
that it is abſurd to oblige a Plaintiff to 
pay Coſts, ſo long as his Admiſſion to 
ſue in Forma Pauperis continues ; and 
In this Caſe a Rule was made to ſhew 

Caule, 


Ca. Pr. in 
C. B. 47. 
Walker v. 
Packer. 
'Trin. pA G. 2s 


SM. 43056 © - 


| Nokes v. 


Wats, Eaſt. 
YO. ib 


Str. 083. 
Taylor v. 
Lowe, Tic, 
7 Gt, 


i and 


Itr. $58, 
Winter v. 


Slow. 


Sid 2Hr, 
Pait, 


Cauſe, why the Plaintiff, who had more 


 Munford v. 


| Salt. 506. | 


Coſts, 


than once neglected to go to Trial, pur- 


ftuant to Notice, ſhould not be. diſpan- 


hered ? Which Rule was afterwards 
made abſolute. = 


Upon a Rule to ſhew Cauſe, why the. 


| Proceedings in the Action ſhould not 


be ſtayed, until the Coſts of a Nonfuit 


in a former Action ſhould be paid, it 


appeared ; that the Plaintiff had in both Il 
Actions ſued in Forma Pauperis, and 
that the Nonſuit in the former Action 
was not upon. the Merits; but, owing 
to a Miſtake made by his Attorney, 
The Rule was diſcharged ; the Court 
being of Opinion, that the Plaintiff had 
not been vexatious. 


It is in one Caſe faid » that if a Plain- 
tiff, who ſues in Forma Pauperis, be 


nonſuited, he ſhall pay Coſts, or under- 


go the Puniſhment of being whipped. 


But upon a Motion, that a Pauper, 
who after a nonſuit had refuſed to pay 
Coſts, might be whipped ; no Rule 


was made : And Helt Ch. J. faid, be 


had never known this done ; and that 
he had no T__ for the Parpols: | 
CHAP. 


Coſts. 


CHAP. XI. 


os Coſts, where a Plaintiff ſacs 
by Guardian, or Prochein Amy. 


N Infant having been nonſuited, 
. in an Action of Treſpaſs v7 e/ 
armis, brought in the Name of his 
Guardian, the Queſtion was ; whether 
the Defendant was entitled to Coſts ? 
It was holden, that he was not. 


An Infant Plaintiff who ſues by Poo. 
ohern Amy, 18 not liable to Coſts ; be- 
cauſe he cannot while under Age diſ- 
avow the Suit : But if a Feme Covert ſue 
by Prochein Amy, ſhe is liable to Coſts ; 
| becauſe ſhe is capable of diſavowing the 

Suit whenever ſhe pleaſes. 


The Prechein Amy of an Infant Plain- 


tiff is liable to Coſts ; ; and if it appear 
to the Court, that the Prochein Amy, 


already named, is not of ſufficient Abi-. 
lity to pay ſuch Coſts as he may be lia-_ 
ble to, the Court will order a Procheir 


Amy of ſufficient Ability to be named. 


CHAP. 


Cro. Eliz. 37. 


_ Gravev. 


Grave, 


Str. 708. 
Tarner v, 
Turner, 

2 Will. 279, 


1 Barn. 1&5: 
Shughter v, 
Talbot. 


Cro Eliz. 69. 


$03. Cro. Ja. 


229, _ 


' Cofts. 


CHAP. XII. 


of Coſts, where a Plaintiff ſues 


as Executor, or Adminiſtrator. 


"EITHER the 23 H. 8; c ts. - 
| Nor the 4 Ja. 1. c. 3. by which 


Statutes Coſts are given to Defendants, 


does except the Caſe, where an Execu- 


tor or Adminiſtrator is Plaintiff: But 
the Confirudtion of both Statutes has 


been, that ſuch Plaintiff is not liable 


| Ca. Pr. in 
CE. 14. 
Lawmley v. 
N«cbo':, 
Mich. 4 'G 1. 


to Coſts ; becauſe, as he cannot be per- 
fealy conuſant of the Aﬀairs of his Tel- 


tator or Inteſtate, and does moreover ſue 


in auter droit, it is not to be preſumed, 
that he brought the Action merry to 


Vex the Defendant. 


It is in one Caſe laid down; that, if 


Judgment of Nonproſs be ſigned againſt 


an Executor, for Want of a Declaration, 
or for Want of a Replication, he is 1n 
either Caſe liable to Cofls ; | becauſe he 


has been guilty of a Default, 


q 


Cofts, 

In another Caſe, it is laid down gene- 
rally ; that an Executor ſhall pay Coſts 
upon a Judgment of Nonproſs. 


As the Law does not ſeem to be ſet- 
tled ; whether the Court will give an 


Executor or an Adminiſtrator Leave to 
diſcontinue his Suit ? without annexing 


the Condition of paying Coſts, it will 
| be proper to mention the as Lox Caſes 
pry the Point. | 


| In one Caſe, Leave was given to an 
_ Adminiſtrator to diſcontinue his Suir, 
without paying Coſts. 


In another Caſe, in which Leave was 
given to an Executor to diſcontinue, 
after a Demurrer' to his Bill againſt a 
| Member of Parliament, it was holden ; 


95 


3 Burr. 1585, 


Henves v. 
Saunders, 


. Mich. 5 G. 3. 


Str. $71; 
Baynham v. 
Matthews, 


ITids- 4G. : 


Ca. Pr. is 
C. B. 79, 
Haydon Va 
Norton, 


Mich. 6 G.2. 


that the Executor ought to pay Coſts ; 


the Diſcontinuance being rendered ne- 
cellary by his Detault, 


In another Caſe, it was holden ; that 
the giving of Leave to diſcontinue a Suit 
is diſcretionary ; and that the Court 
ought not to give an Executor Leave to 
diſcontinue his Suit, in any Caſe where 


he 


3 Burr 14;t. 
Harris v. 
Jones, Hil. 
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MS. Rep. 
Danet v. 


Coker, Mich. 
'oG. 4.16 
 K.B. 


Coſts. 
he has knowingly brought a wrong Ac- 
tion, unleſs he conſent to pay Coſts. 


| In another Caſe, it appeared ; that a 


Rule for Judgment, as in the Caſe of a 
| Nonſuit, had been diſcharged, upon an 


Undertaking to try the Cauſe at the next 


Aſſize; that the Plaintiff, who wasan Exe- 


cutor, entered the Cauſe at the next Aſ- 


z Barn. 107, 
Ogle v. Mof- 


far, Mich. 


L943: - 3: 
a 


3 Burr. 1585, 


Hawes v. 


Szunders, 


Mich. 5 G.3. 


fize; and that he afterwards withdrew 
the Record Leave was given to diſcon- 
rinue the Suit, without paying Coſts. 


4 pon a Rule to ſheiv Cauſe, why 


| the Plaintiff ſhould not pay Coſts, for 


not proceeding to Trial purſuant to No- 


tice, it appeared ; that one material Wit- 
neſs, who had been ſerved with a Sub- 


pena, could not attend; and that an- 


other material Witneſs was diſabled by 


a Fall from Bis Horſe from attending. 


The Rule was diſcharged ; and by the 


Court : The Plaintiff has not made any 
wilful Default ; if he had, he muſt have 
paid Coſts, *thougn he ſue as Execu- 


ror, 


The Doctrine of the Caſe of Ogle v. 
Mcfat is adhered to 1n a ſubſequent 
'T: Cale; 


 Cofts. 


Caſe ; it being in the latter Caſe ſaid ; 


that an Executor ſhall pay Coſts, it he 
do not proceed to Trial purſuant to 
| Notice. 


| A Rule for Judgment as in the Caſe 
of a Nonſuit having been diſcharged, 
upon an Undertaking to try the Cauſe 
at the next Afſize; the Plaintiff, who 
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MS. Rep. 
Dan«r v 
Coker, Mich. - 
+ G. tm 
KB. 


was an Executor, entered the Cauſe at. 


the next Afize : But he afterwards 
withdrew the Record. A Queſtion ariſ- 
ing, whether the Plaintiff ought to pay 


any Coſts ? It was holden that he ought 


not; and by Lord Mansfield Ch. }J. if. 


the Cauſe had been called on, and there 
had been a Nonſuit, the Plaintiff would 
not have been liable to any Coſts ; and, 
as the withdrawing of the Record was 
beneficial to the Defendant, who there- 
by ſaved the Court Fees, there is no 
Reaſon that the Plaintiff ſhould pay any 
_ Coſts, 


An Adminiſtrator, who was ſued in 
an Ecclefiaſtical Court for Tithes, due 
from his Inteſtate, obtained a Rule for 
a Prohibition. Being afterwards non- 


H. ſuited 


Ca; Pr. 1a 
CB. 157. 
Creak v, tit» 
Carne. 


 Coftts. 


ſuited in a Suit upon the Writ of Pro- 
hibition, the Queſtion was, whether he | 
was liable to Coſts? It was holden, 
that he was not; and by the Court: 
The A@miniftrator being ſued in the 
Eccleſiaſtical Court as Adminiſtrator, he 
could not declare in the Suit upon the . 
Writ of Prohibition in his own Right. 


Deng In an Action of Debt, nol by an 
Portman y, Executor, upon a Pond for Performance 
I | of Covenants entered into by his Teſta- 

tor, the Breach of Covenant afligned 
was alledged to have been committed 
after the Death of the Teſtator. The 
Plaintiff being nonſuited; a Queſtion 
aroſe, whether he was liable to Coſts ! 
It was holden that he was not ; and by 
the Court : As the Bond was the Cauſe 
of Action, the Plaintiff could not ſue 


otherw:ſe than as Executor, 


Sir 'Th. Jon. Tf an Executor declare upon an I#- 
47; Ball. fmul Computa/ſet with himſelf, for a Debt 
| due to his Teſtator, he is not liable to 
Coſts : Becauſe the Action is not found- 
ed upon a new Right acquired by the 


Executors, 


Colts. 


Executor, but upon the Aſcertainment 
| of a Debt due to his Teſtator. 


If an Executor bring an AQton, for 
the Converſion of his Teſtator's Goods 
during the Life of the Teſtafor, he is 
not liable to Coſts ; becauſe the Action 


' is brought in the Right of his Teſtator. 


It was heretofore holden ; that if an 
Executor bring an Action, for the Con- 
verſion of the Goods of the Teſtator af- 
ter the Death of the Teſtator, he is 
not liable to Coſts ; becauſe, ſuch Goods 
being Aﬀets, for which he is anſwerable, 


the Action is brought in the Right of 
his Teſtator : But the contrary has been 


ſince holden in divers Caſes. 


It was in one Caſe holden; that an 
 Executor, who brings an Action for the 
Converſion of the Goods of his Teſtator 
after the Death of the Teſtator, is lia- 
ble to Coſts; becauſe he might have 
brought the Action in his own Right. 


In another Caſe it appeared ; that the 
Plaintiff and his Wife, who was Exe- 
H 2 cutrix 


-- i 


2 Barn. 99. 
Downs Yo 
Sha't. 


'2 Lev. 60. 


Maſon v. 
Jackſon. Trin, 
34 Car. 2. 


Ca:Pr. in 
C. B. 61. 
Atkins v. 
Spence, 


Harris and 
Wife v. Han- 
na, Rep 


Time of 
Hardw. 205. 


/ 


' Cofts. 


cutrix to Lucas, had declared in an Ac- 
tion of Trover for Goods which were 
in the Hands of the Wife's Teſtator in 
his Life-time ; that the Goods, after 
the Teftator's Death, were converted 
by the Defendant ; and that at the Trial 
of the Cauſe the Plaintiffs were non- 
ſuited. A Queſtion arifing, whether 
Plaintiffs ought 'to pay Colts? It was 
holden that they ought; and by Lord 
Hardwicke Ch. J. in a late Cafe, the 
DiſtinAton taken in many Cafes was 
recognized ; namely, that where it is 
[neceſſary for a Plaintiff, who is an Exe- 
_cutor, to name himſelf Executor, and 
bring the Action in the Right of his 


' _ Teftator, he is not liable to Coſts : But 


that, where the Cauſe of Action ariſes 
1n the Time of the Executor, he is lia- 
ble to Coſts, although he name him- 
ſelf Executor ; becauſe he might have 
brought the Action in his own Right. 

| And by Lee. the Cauſe of Action, 
which, in the preſent Cale, is the Con-_ - 
verſion, aroſe 1n the Time of the Exe- 
cutor ; in which Caſe an Executor is lia- 
ble to Colts ; becauſe he is fuppoſed to 
4 --. DE 


 Cofis, 


be capable of judging, whether there 
is a ſufficient Cauſe of Action. 


Caſes correſponds with what is laid 
down in divers other Caſes; namely, that 
a Plaintiff (hall not be excuſed from pay- 
ing Coſts, on Account of his having 
brought the Action as Executor, unleſs 
the Caſe were ſo circumſlanced, that 
he could not have ig it in his own 
Wams 


| Debt due to his Teſtator, the Detend- 
ant pleaded his Diſcharge as a Fugitive 


replied ; that the Defendant was not a 
Fugitive within the Meaning of that 
Statute, and Ifſue was joined upon the 
Plea, The Iffue being tound for the 
Defendant, a Queſtion aroſe, whether 
he was entitled to the treble Coſts given 
by that Statute ? For the Defendant it 
was inſiſted ; that as his Diſcharge was 
ſubſequent to the Death of the Plain- 
tiit's Teſtator, the Plaintif, who was 
lummoned, had an Opportunity, at the 
H 3 Seflians, 


And the Doarine of the two laſt 


In an Action by an Executor, for a 


under the 16 G. 2 c. I7. The Plaintiff - 


ITOT 


6 Mod. 181. 
Str. 682, 
Lord Raym. 


430. 
1 Barn, 99, 


2 Barn. 123. 
Bligh v, 
Cope 


o A —_—  —  — — 
I NE er na—a————_——_ 


IO2 


Coſts. 
Seflions, of controverting the Truth of 
the Defendant's being a Fugitive ; and 
that, as the Plaintiff, after having neg- 
lected to do this, has in the preſent 


Action put that Fac in Iſſue, he ought, 
ſince the Iflue is found againſt him, to 


_ pay treble Coſts. It was holden, that 
| he ought to pay no Coſts; and by the 


Court : If the Plaintiff were liable to 
any Coſts, he would certainly be liable 
to treble : But he is not liable to any; 


for it is admitted, that the Plaintiff, 


who 1s an Executor, could not have 
brought the Action in his own Right ; 

and it has been frequently holden ; that 
an Executor is not, in ſuch Caſe, liable 


to Coſts, 


_ Coffs. 


CHAP, XIV. 


Of Cots in an Action of Reple- 
vin, or in an Action of fecond 
Deliverance, 


AMAGES being recoverable at_ 


4 - the Common Law, in an Action 

of Replevin, or in an Action of ſecond 
Deliverance, a Plaintiff in either of theſe 
Actions may recover Coſts under the 
Statute of Gloucefer, c. 1. 


By the 7 I. 8 c. 4. it is enacted : 


* That every Avowant, and every other 
« Perſon, that makes Avowry or Cogni- 
* ſance ; or juſtifies, as Bailiff to any 
* Perſon, in a Replegiare or ſecond De- 
** iverance, for any Rent, Cuſtom or 
* Service, if his Avowry, Cogniſfance or 
{© Juſtification be found for him, or the 
* Plaintiff be otherwiſe barred, ſhall 


** recover his Damages and Coſts that 


© he has ſuſtained, as the Plaintiff ſhould 


* have done if he had recovered.” 
H 4 And 


103 


104. 


Coſts, 


And by the 21 H. 8. c. 19. it is en- 
acted : *©* That every Avowant, and 
* every other Perſon, that makes any 
« Avowry, Juſtification or Cogniſance, 
« as Bailift or Servant to any Perſon, in 


_ © anv Replegiare or lecond Deliverance, 


2 Roll, Rep. 
437. Farnell 
v. Keightley, 


« for Rents, Cuſtoms, Services, or for 
* Damage feaſant or other Rent, upon 
*« any Diſtreſs taken in any Lands or 
« Tenements, if the Avowry, Juſtifica- 
© tjon or Cogniſance be found for him, 
© or the Plaintiff be nonſuit, or other- 


* wiſe barred, that then he ſhall recover 


« his Damages and Coſts againſt the 
© Plaintiff, as the Plaintiff ſhould have 
«© done if he had recovered.” 


Tt has been holden; that, although 


the Power of making an Avowry be. 


oiven to an Executor by the 32 H. 8. 
c. 37. which is ſubſequent to both the 
Statutes giving Coſts to an Avowant, 


| he is entitled to Coſts ; although Coſts 


Com. 122; 


_ Cattle in a Place called A. the Defen-_ 


grave $ 


are not mentioned in the 32 H, 8, 


Co RT 
In an A&iion of Replevin, for taking 


/ _ _ dant 


Cofts. 
dant pleaded in Abatement ; that he 
took them in a Place called B. and af- 
ter traverſing the taking of the Cattle in 


the Place called A. he, in order to have 


return of the Cattle, avowed the tak- 


. 


IOG 


ing of thern in the Place called B. The | 


Plaintiff confeſſed the taking to have 
been in the [lace calied B. and there- 
upon the Avowant had judgment for 
the Abatement of the Writ, and for the 
Return of the Cattle, A Queſtion ariſ- 
ng, whether the Avowant ought to 
h hoe Coſts ? It was holden that he ought 
not; and by the Court: | Neither the 
43 H.-860.4; nor the 21 1.8. c. 19. by 
which Coſts are given to an Avowant, 
where the Plaintiff is barred or non- 
ſuited, does extend to this Caſe ; 


which, as the Writ 1s onty abated, the 


Plaintiff may have a new Writ. 


Tt is laid down in one Caſe; that the 
Defendant in an Aion of Replevin, 
who has avowed the taking for an A- 
mercement by a Court Leet, 1s not en- 
titled to Coſts; in as much as this is 
not one of the Caſes, wherein Coſts are 


given 


Cro. Eliz, 
300. Porter v. 
Gray, Trin. 
34 Eliz, 


106 


Coſts. 


_ given by the 7 Z.8.c. 4. orthe 21 4.8, 


 Cro. Ja, 520, 


Samuel v. 


Hodder, Hil. 


z6 Ja. l, 


Cro. Eliz. 
330. Haſlop 
v. Chaplin, 


 TFrin. 36Eliz. 


Hard. 153. 


£19, 


But in a ſubſequent Caſe it was hold-. 
en ; that a Defendant in an Action of 


| Replevin, who has avowed the taking 


for an Amercement by a Court Leet, 


may recover Coſts. 


| And in another Caſe, ſubſequent to 
the Caſe of Porter v. Grey, in which 
the Defendant in an Action of Reple- 
vin, had avowed the taking as in Eſtray, 


it was holden ; that the Defendant is in 


ſuch Caſe entitled to Coſts ; although it 


| be not one of the Caſes mentioned in 


the 7 H. 8. c. 4. or the 21 H.8.c. 19. 


If an Abowant in an Action of Re- 
plevin have pleaded Property in the 


Thing diſtrained, he cannot recover 
Coſts ; becauſe Coſts are. not given in 
ſuch Caſe by the 7 Z. 8. c. 4. or the 


21 3.9. 6.'9- 


By the 11 G. 2, c..19. far. 22. it 18 
enacted : ©* That it ſhall be lawful, for 
& the Defendant in an Action of Re- 


66 pion 


Cofts. 
« plevin to avow or make Conuzance 
« generally ; that the Plaintiff, or other 
Tenant of the Land, whereon the 


« Diſtreſs was made, enjoyed the ſame 
« under a Grant or Demiſe, at a cer- 


« tain Rent, during the Time wherein 


_ « the Rent diſtrained for incurred, 


« which Rent was then and ſtill re-_ 


«© mains due; or that the Place, where 


© the Diſtreſs was taken, was Parcel of 


«a Tenement, holden of a certain Ho- 
* nour, Lordſhip or Manor, for which 
« Tenement the Rent, Relief, Heriot 
* or other Service diſtrained for, was at 
© the Time of the Diſtreſs, and ſtill re- 
* mains due; without ſetting forth the 


© Grant, Tenure, Demiſe, or Title of 


<« the Landlord, Leflor or Owner of the 
© Manor; and if the Plaintiff in fuch 
* Action ſhall become nonſuit, diſcon- 
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*.tinue his Action, or have Judgment 


« oiven againſt him, the Defendant ſhall 


© recover double Coſts of Suit,” 


The Defendant, in an Aion of Re- 


plevin, having avowed the Taking as a 


Seifure for a Heriot Cuſtom, and the 
Plaintiff being nonſuited ; a Queſtion 
aroſe, 


\ 


2 Barn. Sup, 
16. Lloyd v. 
Winton, 


108 


Cofts. 


aroſe, whether the Defendant was en- 


titled to double Coſts under the 11G. 2, 
c. 19. ? It was holden that he was not; 
and by the Court: A Diſtreſs may be 
made for a Heriot Service ; but no Dil- 


' treſs can be made for a Heriot Cuſtom. 
It follows; that, as the Avowry in the 
preſent Caſe is not for a Diſtreſs, it ts 
not a Caſe within the 11 G. 2.c. 19. 


By the 17 Car. 2. c. 7. par. 2. it is 
enacted : © That as any Plain- 
* tiff in Replevin ſhall be nonſuit be- 
« fore Iflue joined, in any Suit of Re- 
** plevin, depending in any of the King's 


« Courts at Weftlminſfter, the Detendant, 


© making a Suggeſtion, in Nature of an 
* Avowry or Cognizance, for Arrearages 
* of Rent, to aſcertain the Cauſe of the 
« Diſtreſs ; the Court, upon his Prayer, 
* ſhall award a Writ to the Sheriff of. 
** the County where the Diſtreſs was 
* taken, to enquire, by the Oath of 


_ * twelve good and lawful Men of his 


*« Bailiwick, touching the Sum of the 


« Arrearages of Rent at the Time of 


*« the Diſtreſs, and the Value of the 


LL Goods or Cattle $OTINue) and there- 


* upon 


Coſts. 


_ « ypon Notice of fifteen Days ſhall be 


« ojiven to the Plaintiff, or his Attor- 
* ney, of the Sitting of ſuch Inquiry ; 
« 1nd upon the Return of an Inquiſi- 
« tion, the Defendant ſhall have Judg- 


« ment, to recover againſt the Plaintiff 


« the Arrearages of Rent, in Caſe the 
« Goods or Cattle diſtrained fhall 
« amount unto that Value ; and in Cale 
* they ſhall not amount to that Value, 
*« then ſo much as the Value of the 
« Goods or Cattle diſtrained ſhall a- 
** mount unto, together with his full 


« Coſts of Suit : And in Caſe ſuch 


« Plaintiff ſhall, after Cognizance or 
* Avowry made, be nonſuit after Ifiue 
« joined, or a Verdict ſhall be given 
« againſt ſuch Plaintiff, then the Jurors, 
*1mpannelled or returned to enquire 
* of ſuch Iſſue, ſhall, at the Prayer of 


* the Defendant, inquire concerning the 


* Sum of the Arrearages, and the Va-. 


© Jue of the Goods or Cattle diſtrained ; 
* and thereupon the Avowant, or he that 
* makes Cognizance, ſhall have Judg- 
* ment for the Arrearages, or ſo much 
© thereof as the Goods or Cattle amount 
* unto, together with his full Coſts of 
« Suit,” 


By 
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Cofis. 

By the ſame Statute, par, 3. it is en- 
acted : *© That if Judgment, in any of 
* the Courts aforeſaid, be given upon ' 
«© a Demurrer for the Avowant, or him 


 * that maketh Cognizance for any Rent, 


* the Court ſhall, at the Prayer of the 


« Defendant, award a Writ, to enquire 


© of the Value of ſuch Diſtreſs; and, 
*« upon the Return thereof, Judgment 


— ſhall be given for the Avowant, or 


« him that makes Cognizance for the 


© Arrears alledged to be behind in ſuch 


« Avowry or Cognizance, if the Goods 


_ * or Cattle ſo diſtrained ſhall amount 


* to that Value; and in Cale they ſhall 
© not amount to that Value, then for fo 
* much as the faid Goods or Cattle 
« ſhall amount unto, together with his 


« full Coſts of Suit.” 


CHAP. 


Coffs, ITN 


CHAP, XV, 
Of Coſts in an Action of Waſte. 


A N Adtion of Waſte lies at the 2 IM. 299, 
k Common Law againſt a Tenant 

in Dower, or a Guardian ; for, as ſuch 

Tenants do always come into Pofleffion 

by AQ of Law, it is highly reaſonable, 

that the Law ſhould guard againſt the 
Commiſſion of Waſte by them. 


And it ſeems to be the better Opi- ' yy A 
A v9) | | 2 Inſt, , 
nion ; that an Action of Waſte does for 299, zoo. 
the ſame Reaſon lie at the Common 


Law, againſt a Tenant by the Curteſy, 


The Conſequence is ; that the Plain- 
tiff in an Action of Waſte againſt a Te- 
nant in Dower, a Tenant by the Cur- 
tely, or a Guardian, may recover Coſts 
under the Statute of Glouceſler, c. 1. 
and that the Defendant in either of theſe 
Actions may recover Coſts under the 
4 fa, 1.c. 3, Colts being thereby given 


to 


I12 


1 Inſt. 53. 


2 Inſt, 299. 


Cofts. 
to a Defendant in every Action, wherein 
a Plaintiff might have recovered Coſts, 


An Action of Waſte does not lie, at 
the Common Law, againſt a Tenant for 
Life, or a Tenant for Years; becauſe, 


as ſuch Tenants do always come into 


Pofieflion by Act of the Perſon in whom 
the Inheritance is, it is a Folly in ſuch 
Perſon, if he do not guard, in the Deed _ 


by which an Eſtate for Life or an Eſtate. 


for Years is created, againſt the Com- 


mitſon of Waite by the Tenant. 


"It follows - that Coſts were not reco- 
verable, before the making of the 8 & 
g9W. ;.c. 11. in an Action of Waſte 
againſt a Tenant for Life, or a Tenant 
fer Years. The Plaintiff in ſuch Action 
could not recover Coſts; becauſe the 


Statute of Glouceſter, c. 5. by which an 


Action of Waſte is given againſt theſe 
Tenants, did not mention Coſts. Nor 
could the Defendant in ſuch Action 


| recover Coſts, becauſe the 4 Fa. 1. c. 3. 


did not enable a Defendant to recover 
Coſts in any Action, except ſuch where- 
in a Plaintiff might have recovered 
Coſts, 

By 


Cofts. 

By the 8 &g I. 3. c. 11. it is en- 
ated : ©* That in all Actions of Waſte, 
« the Plaintiff obtaining Judgment, or 
© any Award of Execution after Plea 
« pleaded or Demurrer joined therein, 
« ſhall recover Coſts ; and if the Plain- 
« tiff ſhall become Nonſuit, or ſuffer a 

« Diſcontinuance, or a Verdict ſhall 
_ « paſs againſt him, the Defendant ſhall 
« recoyer his Coſts, and ſhall have Exe- 
« cution to recover the ſame by Capras 


« ad Satisfaciendum, Fieri Factias, or Ele- 


Y3 


-4f:onf, 


I13 


EEE © 


CH AP. XVI. 


Ot Coſts, in an Action of Debt 
for not ſetting forth Tithes. 


OST S were not recoverable, be- 
4 fore the making of the 8 & 9 JV. z, 
C. 1 I. in an Action of Debt for not ſet- 
ting forth Tythes, 


"Wor 136. The Plaintiff, in fuck Action, could 
Cox v.Smal'. ot recover Coſts ; becauſe it did not 

| lie at the Common Law, and the 2 & 
3 E. 6. c. 13. by which this Action is 
given, does not mention Coſts. 


Nor could the Defendant in ſuch Ac- 
tion recover Coſts ; becauſe the 4 Fa. 1. 
£. 3. did not enable a Defendant to re- 

cover Coſts in any Action, except ſuch 


wherein a Plaintiff might have reco- 
vered Coſts. 


| By the 8& 9g. 3. c. 11. it is en- 
ated : "That in all Aczons for not ſet- 
4 « ting 


Coſts, 
« ting forth Tithes, wherein the ſingle 
« Value or Damages found by the Jury 
* ſhall not exceed twenty Nobles, the 
« Plaintiff obtaining Judgment, or any 


«© Award of Execution after Plea plead- 


« ed or Demurrer joined therein, ſhall 
« recover his Coſts of Suit ; and if the 


« Plaintiff ſhall become nonſuit, or ſuf- 


__ « fera Diſcontinuance, or a Verdict ſhall 
* paſs againſt him, the Defendant ſhall 
* recover his Coſts, and have Execution 
* to recover the ſame by Capias ad Sa- 
' 7iofaciendum, Fieri Facias, or Elegit.” 


I 2 AO MAP. 


| x16 


CHAP. XV. 


Of Colts, in an Action againſt 


an Officer, on Account of. 
ſomething « done by virtue of his 
Office. 


) Y the 43 Elis. c. 2. par. 19. it is 
enacted : * That if any Action 
« of Treſpaſs, or other Suit, ſhall be 
*« brought againſt any Perſon for doing 
* any Thing by the Authority of this 


* At, the Defendant may plead not 


« ouilty, or make Avowry, Cognizance 
* or Juſtification ; and if there ſhall be - 
© a Verdi for the Defendant, or a 
« Nonſuit of the Plaintiff, after Ap- 
« pearance, the Defendant ſhall recoyer 
« treble Damages, by Reaſon of his 
* wrongful Vexation, with his Coſts, 


* and that to be aſſeſſed by the ſame 


« Jury, or Writ to enquire of the Da- 
© mages, as the ſame ſhall require.” 


In 


Coſts. 


Writ of Enquiry ſhould not be awarded, 
for aſſeſſing the treble Damages given 


by the 43 E/iz. c. 2. it appeared; that 


the Action was brought on Account of 
ſomething done by the Defendant, as 
. Overſeer of the Poor, by virtue of his 


Office ; that there was a Verdid& for the 
Defendant ; that the Jury had: Heſſed 


17 


Upon a Rule to ſhew Cauſe, why a Sayer 214, 


_—_ V. 


only fingle Damages ; that th:re was | 


no Suggeſtion upon the Poſtea ; and that 
the Maſter had refuſed to allow more 
than ſingle Coſts. The Rule was made 


abſolute; and by the Court : It has 
been ſaid ; that as ſingle Coſts have 


been taxed, the preſent Application is 


too late ; But we are of Opinion ; that, 


2s the taxing of ſingle Coſts was not at 


the Defire of the Defendant, the Court 


is not precluded by the A of the Maſ- 


ter, who refuſed to allow more Coſts, 
| from awarding a Writ of Enquiry, As 


a Ground, however, for awarding a 


Writ of Enquiry, it is neceflary to enter 
2 Suggeſtion upon the Poſtea ; that the 
Defendant was an Overſeer of the Poor ; 


and that the Action was brought againſt 
I 3 _ him 


I18 


Coſts, 


* him for ſomething done by virtue of 


his Office. 


By the 7 Ja. I. Cc. 5. it is enacted : 


© That if any Action upon the Caſe, 


« Treſpaſs, Battery or falſe Impriſon- 


 * ment, ſhall be brought againſt any 
* Juſtice of Peace, Mayor or Bailiff of 


* City or Town corporate, Headbo- 
* rough, Port-Reve, Conſtable, Tith- 

<« ing-Man, ColleQor of Subſidy or Fif- 
* teens, for or concerning any Matter, _ 


« Cauſe or Thing done by virtue of 


« any of their Offices, it ſhall be law- 
« ful for any ſuch Officer before named, 


* and all others, which in their Aid or 


« Aſſiſtance, or by their Commandment, 


<* ſhall do any Thing touching or con- 
** cerning his Office, to plead the ge- 


*« neral Ifſue, that he or they are not 
<< ouilty, and to give ſuch ſpecial Mat- 
<« ter in Evidence to the Jury which 
* ſhall try the ſame, which ſpecial Mat- 
« ter, being pleaded, had been a good 
* and {ſufficient Matter in Law, to have 
« diſcharged the ſaid Defendant or De- 
« fendants of the Treſpaſs or other 
«© Matter laid to his or their Charge : 


« And 


Coſts. — 119 


« And thar, if the Verdi& ſhall _paſs 
« with the ſaid Defendant or Defend- 
« ants, or the Plaintiff or Plaintiffs be- 

' « come Nonſuit, or ſuffer a Diſconti- 
« nuance thereof, the Juſtices or Juſ- 
* tice, or ſuch other Judge, before 
« whom the ſaid Matter ſhall be tried, 
« ſhall by virtue of this A allow to 
« the Defendant or Defendants his or 
« thezr double Coſts.” 


By the 21 Fa. 1, c. 12. par. 2. the 
7 7a. 1. c. 5. is made perpetual, and 
by the latter Statute par. 3. it is en- 
ated : © That all Churchwardens, and 
« all Perſons called Sworn-Men exe- 
«* cuting the Office of Churchwardens, 
* and all Overſeers of the Poor, and 
«* all others, which in their Aid or Af- 
« ſiſtance, or by their Commandment, 
*« ſhall do any Thing touching or con= 
&* cerning his or their Offices, ſhall have 
* ſuch Benefit by Virtue of the ſaid 
« AQ, to all Intents, Conſtructions and 
«+ Purpoſes, as if they had been ſpecially 

© named therein,” | 


Ic It 


T20 


Moor 485. 
helps v. 
Wincticombe. 


Clayt. 45. 


Cro.Car.17;., 
Heyler's Caie. 


Coſts. 


It has been holden ; that the 7 Fa. 1. 
c. 5. extends to a deputy Conſtable, 


And it is in one Caſe laid down ; that 
the 7 7a. I. c. 5. extends to every Per- 
ſon ating under the Warrant of a Juſ- 
tice of the Peace, 


If; an Officer, entitled to the Benefit 
of the 7 Ja. 1. c. 5. be ſued on Account 


of any Thing done by virtue of his Of- 
fice, and a Verdict be found for him, 


he hasa Right to double Cofts ; not- 


2 Lev. 251, 
Herring Vv. 
Finch, 


Cro. Car. 


285, Rerche- 
vall v, Smith, 


withſtanding Judgment be given for 
him on Account of the Inſufficiency of 
the Declaration. 


The 7 Ja; 1.0 £ ; does not extend | 


to an TOA for a R P26 Sang as for 


not admitting a Perſon to vote at an 
EleRion ; that Statute being expreſsly 
confined to Actions on Account of ſome 
Act done. 


An Action upon the Caſe being 
brought againſt a Churchwarden, for 
having falſly preſented the Defendant in 
an Eccleſiaſtical Court, and a Verdi&' 
being found for the Defendant, the 


os 


Coſts, 
Queſtion was, whether he was entitled 
to double Coſts under the 7 7a. 1. 
c. 5.? It was holden that he was not ; 


I21I 


and by the Court : The Makers of that 
Statute did only intend to give an Offi- - 


cer Coſts, where he is ſued on Account 
of ſome temporal Matter, and not where 
he is ſued on Account of a Matter mere- 
ly Eccleſiaſtical. 


It has been holden ; that the 7 Fa. r. 
Cc. 5- does not extend to an Action 
againſt a Conſtable, for having falſly 


preſented a Man to be an Occupier of 


Lands in the Pariſh of 4. Py Reaſon 


of which he was unduly compelled to 


Cro .Car.467. 


\ 


Stone v. 
Lingar. Trin« 
I2 Car. 1, 


pay Rates in the Pariſh of A.; and by 


the Court : This is not one of the Ac- 
tions, wherein Liberty is given by that 


Statute to plead Not guilty, and give 


the ſpecial Matter in Evidence, and - 


_ conſequently, the Defendant is not en- 
titled to double Coſts. 


In another Caſe it is laid down ; that 
the Deſign of the 7 Fa. 1. c. 5. was 
only to give double Coſts in an Action 


for 


2 Lev, 251. 
Herring v. 
Finch. Paſch, 


3l Car. 24 


3} Show. 21 


Tydy. Paſch. 


Carth. 189. 
Ty: Chow, 


_ 
for a falſe Impriſonment, or ſuch other 
Matter, in which the Defendant is there. 
by enabled, to give the ſpecial Matter in 
Evidence upon the general Iflue, 


5. | And the Doctrine of the two laſt cit- 
ed Caſes is recognized, in a Cafe ſub- 
: oh to both of them. 


| Inan AQton againſt a Conſtable, on 
Account of ſomething. done by virtue of 
his Office, a Verdict was found for him. 
There not being an Allowance of dou- 
| ble Cofts upon the Poſiea, a Queſtion 

aroſe, whether the Defe& of ſuch Al- 
lowance could be cured ? It was holden 
that it could not; and by the Court : 
As the Words of the 7 7a. 1. c. 5. are: 
«© That the Juſtices or Juſtice, or ſuch 
* other Judge, before whom the Matter 
*© ſhall be tried, ſhall by virtue of this 
. «© Act allow the Defendant his double 
« Coſts,” and ſuch double Coſts are not 
in the preſent Caſe allowed upon the 
Poſiea, the Court has no Power to allow 
them. 


In an Action of Aſſump/it _ a 


Collector of a FO for Money had and 
received 


Colts. 123 
ated: to the Uſe of the Plaintiff, 2 
Verdi was found for the Defendant, 
and the Judge, before whom the Cauſe 
was tried, certified; that the Action was 
brought againſt him, on Account of 
ſomething done as ColleQor of a Tax, 
impoſed by a Statute made in the firſt 
Year of the Reign of Wi/ham and Mary. 
It was holden ; that the Defendant 
ought to have the treble Coſts given in 
ſuch Caſe by that Statute, 
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CHAP. XVII 


Of Coſts, in a Quit relative to the 
Seiſure of Goods by an Officer 


of the Cuſtoms. 


Y the 8 Am. c. 7. © for prevent- 
« ing the great Charges which 
_ «© Officers of the Cuſtoms, ſeiſing Goods = 
** prohibited and uncuſtomed, are put to, 
« by groundleſs and vexatious Claims 
« entered thereto in the Court where 
«© ſuch Goods are proſecuted, it 1s en- 
«© afted : That every Perſon, upon the 
_« Entry of any Claim in the Court 
* where ſuch prohibited or uncuſtomed 
* Goods are proſecuted, ſhall be oblig- 
* ed to give Security, in the Penalty of 
_ «© Thirty Pounds, to anſwer and pay 
* the Coſts occaſioned by ſuch Claim; 
* and in Default of giving ſuch Secu- 
« rity, within the Time limited by the 
* Courſe of that Court for entering 
«© Claims, ſuch Goods ſhall be reco- 
« yered,” 


Io 


Cofts. 
| In an Information by an Officer of 
the Cuſtoms, upon a Seizure of To- 


Property ; and, after entering into a 
Recognizance in the Penalty of Thirty 


Pounds, to pay the Coſts occaſioned by. 
the Claim, by his Plea denied the tup- 


poſed Act of Forfeiture, Iſſue being 
Joined upon the Plea, and a Verdi& be- 


ing found for the King, the Queſtion 
was, whether the Attorney General was 


entitled to any Coſts ? It was ſaid on 


the Part of the Defendant ; that nothing 


more was intended by the 8 Arn. c. 7. 
than to reimburſe the Officer of the 


Cuſtoms, proſecuting an Information 
upon a Seizure, the Coſts he had been 


put to by a groundleſs and vexatious 
Claim : But it was holden by Parker 
Ch. B. and Chve B. (the other Barons 


being abſent) that the Attorney-Gene- 


ral was entitled to the Coſts occaſioned. 


by the Claim; and that the Recogni- 


_ Zance might be put in Suit again{l the 


Defendant” s Securities, 


' By the 6G. 1. c. 21. par. 39. Power 


5 given to an Officer of the Cuſtoras, 


18 


Parker 92. 
Attorney Ge- 


neraly, Munn, 


bacco Stalks, the Defendant claimed Hil 22G. 2. 


126 


Colts. 
in certain Caſes therein mentioned, to 
ſtop cuſtomable or prohibited Goods, 
and put them into his Majeſty's Ware-_ 


| houſe, in the Port next where ſuch Stop 


ſhall be made, there to remain, until the 


 Claimer thereof ſhall make Proof, to 
the Satisfaction of the Commitſioners of 


his Majeſty's Cuſtoms ; that the Duties | 


_ of the cuſtomable Goods have been paid, 


or ſecured to be paid; or that the fame 
have been bought in a lawful Way of 


Trade, and that the Perſon claiming the 
| Goods does verily believe the Duties 
thereof to have been paid, or ſecured to 


be paid ; or that the Goods have been 


compounded for, or condemned in his 


Majeſty's Court of Exchequer at Weſt- 


minſter, or at Edinburgh, . or have been 
delivered by Writ of one of thoſe Courts, 


| and that the prohibited Goods have been 
compounded for, or condemned, or de- 


livered as aforeſaid ; in which Caſes, the 
Goods ſhall he delivered to the Claimer 
without Delay or Charge, 


By the ſame Statute, par. 40 it is 
enacted : © That ſuch Proof be made, 


_ < within ten Days after the Goods have 


cc © been 


_ Cofts. 

« been ſtopped ; in Failure whereof, 
« the ſame may and ſhall be ſeized and 
« proſecuted, in ſuch Manner, as by 
« the Laws now in Force againſt the 
« Importation of prohibited or uncul- 
« tomed Goods 1s provided.” 


| By the ſame Statute, par. 41. it is 


enacted * ©© That if, upon ſuch Profe- 
«* cution, a Verdi ſhall paſs for the 


« Claimer, or the Officer ſhall become 
* nonſuit, or forbear Proſecution, or 
_« diſcontinue the ſame ; or if upon De- 
* murrer, or otherwiſe, Judgment ſhall 
*« begiven againſt the Officer, the Claim- 
«er ſhall, over and above the Recovery 
« of his Goods, or the Value thereof, 
* have reaſonable Coſts of Suit ; which 
* Coſts of Suit ſhall be reckoned, and 


*eſteemed, a full Satisfaction for the 
* Claimer's Damages, occationed by | 


* the Seizure and Detention of the 
© Goods,” 


By the ſame Statute, far. 43. it is 
enacted : *& That if the ſaid Commilſ- 
© ſioners of the Cuſtoms ſhall not, upon 
* ſuch Proof as is before mentioned, 
ES i: QUE - 
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1 
| 


_ Coſis. 
« order the Delivery of the Goods, the 
* Owner or Claimer of the Goods may 
* ſue for the Recovery thereof, toge- 
« ther with Coſts and Damages, in any 
** of his Majeſty's Courts of Record at 
&« Weſtminfter, or in the Court of Exche- 


., quer in Scotland.” 


By the fame Statute, par. 43. it is. 


_ enacted : © That if the Officer who ſhall 


« ſtop Goods, or any other Officer of 


© the Cuſtoms, ſhall be deſirous to ſeize 


« and proſecute the Goods, notwith-_ 
&« ſtanding an Order of the Commiſſion- 
<«< ers of the Cuſtoms for the Delivery 


BED. thereof ; it ſhall be lawful for ſuch 


Burn. Q1 


Shipton v. 
Newman, 


: Mick. s G.1. 


« Officer, to ſeize and proſecute the 


as fame, 1 in ſuch Manner, as by the Laws 


« now in Force ſuch Goods may be 
« ſeized and proſecuted, in every of 
« which Caſes, the Officer ſo proſecut- 


« ing ſhall be liable to be ſued by the 


«© Owner of the Goods, for the Reco- 
« yery of the Goods, or the Value 
« thereof, with full Coſts of Suit.” 


In an Information by an Officer of the 


"Cuſtoms, upon a Seizure of Cocoa Nuts, 


there 


Cofts. 


there was a Verdi& for the Defendant, 


An Action being afterwards brought by 
the Defendant, in the Court of Com- 


mon Pleas, for the Cocoa Nuts, and 
ſome Bags, which the Officer took to 


carry away the Cocoa Nuts in. Kng 
\ Ch, ]. was of Opinzon; that Coſts as 


well as Damages were recoverable in the 


Adtion only for the Bags ; for that, as 
to the Cocoa Nuts, the proper Remedy 
| was to move: the Court of Exchequer 
upon the 6 G. 1. c. 21. Upon a Mo« 
tion-in the Court of Exchequer, it was 
{aid on the Part of the Officer ; that it 


was not the Intention -of 6 G. 1. c. 21. 


to give the Defendant a double Remedy 
againſt the Officer ; but only to give 


him an Election, to bring an AQtion, 


or to have Coſts under that Statute. It 


was holden; that the Claimer of the. 


Goods was entitled to the Coſts of the 
Information ; and by the Court : As he 
might have brought his Action for the 
Bags alone, his joining the Cocoa Nuts 


in the Action ſhall not preclude kim from 
the Satisfaction he is entitled unto under 


the 6 G, 1, c. 21. At the End of the 
Report of this Caſe, a Query is added by 
K Ro the 


129 


130 Coſts. 


the Reporter ; and he obſerves, that 
Mountogue B. was abſent. 


By the 19 G. 2. c. 34. 1t 18 enacted ; 
=  _  ** Thatin Caſe any Information ſhall be 
DE: «* brought to Trial, on account of the 
| oh ns « Seizure of any Ship, as forfeited, for 
« illegally carrying Goods, or of any 

&© Wool, Goods, Wares or Merchan- 

« (dice, as prohibited or uncuſtomed, or 

© as 1llegally carried or exported, or in- 

| *£ tended or attempted to be exported, 
| «* or as illegally re-landed, after having 
«© been ſhipped or exported upon De- 
«: benture or Certificate, wherein a Ver- 

© dict ſhall be found for the Claimer 

< thereof, and it ſhall appear to the 

© Judge or Court, before whom the 

« ſame ſhall be tried, that there was a 

& probable Canſe of Seizure, the Judge 
«* or Court ſhall certify on the Record ; 
' ©© that there was a probable Cauſe, for 
« the Proſecutor's ſeizing the ſaid Ship 

* or Goods; and tn ſach Caſe, the De- 

* fendant ſhall not be entitled to any 

*© Cofts of Suit : Nor ſhall the Perſon, 

«© who ſeized the ſaid Ship or Goods, 

*« he liable to any Action, Indiment 

A or 


Coſts. 


t* or other Suit or Proſecution, on ac- 


« count of ſuch Seizure: And in caſe 
« any Action, Indiatment, or other Suit 
* or Proſecution, ſhall be brought to 
« Trial againſt any Perſon, on account 


« of the Seizure of ſuch Ship, or of any 


*« ſuch Wool, Goods, Wares or Mer- 
* chandize, wherein a Verdict ſhall be 
* oiven for the Defendant, and the 
* Court, or- Judge, before whom ſuch 
* Action ſhall be tried, ſhall certify on 
* the Record, that there was a probable 


& Cauſe for ſuch SEIZUTC ; the Plaintiff, 


* beſides his Ship or Goods fo ſeized, 
© or the Value thereof, ſhall not be en- 
* titled to above Two Pence Damages, 
* nor to any Coſts of Suit ; nor ſhall the 
* Defendant, in ſuch Proſecution, be 
** fined above One Shilling. 


N 
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Coſts. 


CHAP. XX. 


Of Coſts, in a Suit upon a Writ 


of Prohibition: 


Y2&} FE. 6. c. 13. it is enacted: 

«« That if any Party do ſue for a 
<« Prohibition, to a Suit in any of the 
« King's Eccleſiaſtical Courts for Tithes 
* or Offerings, in any of the King's 
« Courts where Prohibitions have been 


 « uſed to be granted ; thenin every ſuch 


«© Cafe, the ſame Party, before any Pro- 
*« hibition ſhall be granted, ſhall deliver 


 ** into the Hands of ſome of the Juſtices 


* or Judges of the ſame Court, the very 
< true Copy of the Libel depending in 


_ « the Ecclefiafiical Court, concerning 


« the Matter wherefore the Party de- 
« mandeth the Prohibition, ſubſcribed 
*« or marked with the Hand of the ſame 
« Party ; and under the Copy of the 
© Libel ſhall be written the Suggeſtion, 


« wherefore the Party demandeth the 


« Prohibition ; and in caſe the Suggeſ- 
« tion 


Cofts. 


*« tion, by two honeſt and ſufficient 


« Witneſſes at the leaſt, be not proved 


« true in the Court where the Proht- 
« bition ſhall be granted, within fix 
- « Months next after the Prohibition 


« ſhall be granted ; that then the Party, 
« that is letted or hindered of his Suit 


«in the Ecclefiaſtical Court by ſuch 
* Prohibition, ſhall, upon his Requeſt, 
« without Delay have a Conſultation 
« pranted in the ſame Caſe, in the Court 
«* where the Prohibition was granted ; 


« and ſhall recover double Coſts and. 


« Damages, againſt the Party who pur- 


«ſued the Prohibition ; the faid Coſts 


« and Damages to be afhigned or afleſ[- 
* ed, by the Court where the Conſulta- 


© tion ſhall be granted ; for which Coſts 


*and Damages the Party, to whom 
*« they ſhall be awarded, may have an 
_ ** Action of Debt in any of the King's 
 *« Courts of Record, wherein the De- 
 « fendant ſhall nor wage his Law, nor 

** have any Efſoign or Protection allo'y- 
_ *ed or admitted, 


The Suggeſtion, for obtaining a Pro- 
bibition to a Suit in an Eccleſiaſtical 
K 3 Court 


Cro Elizy 36. 
Auſten PF, 
Pigot, 


Coſts. 
Court for Tithes, was; that the Pro. 
prietor of the Rectory of the Pariſh of 
A. in which Pariſh the Lands of which 
Tithes were demanded lay, and all his 
Predeceſſors, have had twenty Acres of 
Paſture, and twenty Acres of Wood, 
in Satisfation of Tithes. The Wit- 
' neſſes, examined to prove the Truth of 
the Suggeſtion, proved ; that the Pro- 
prietor had the twenty Acres of Paſture; 
but they did not prove, that he had the 
twenty Acres of Wood. In order ta 
\ obtain a Conſultation, it was inſiſted; 
that the Suggeſtion is inſufficient, for 
want of ſhewing what Eſtate the Pro- 
prietor had in the Paſture and Wood ; 
and that the Suggeſtion is not proved 
as it 1s alledged. A Conſultation was 
refuſed; and by the Court : It is ſuffi- 
cient to ſuggeſt, that the Proprietor had 
the Paſture and Wood in SatisfaCtion of 
Tithes, and ſo Dr. Cotton's Caſe was 
ruled. It 1s not neceſſary, that a Sug- 
geſtion ſhould be proved preciſely ; for, 
if it appear from the Proof, that the Ec- 
clefiaſtical Court ought not to hold Plea 
_ of the Matter, that is ſufficient. IF the 
Suggeſtion be, that a Perſon holds a 
| hundred 


Coſts. 

hundred Acres of Land in SatisfaQtion 
of Tithes; and the Proof be, that he 
holdeth only fixty Acres in Satisfaction 
thereof, it is well enough. In the pre- 
ſent Caſe, the Subſtance of the Suggeſ- 
tion is proved ; namely, that the Pro- 


 prietor held Lands in Satisfaction of 
Tithes. 


If the Party, who has obtained a Writ 
of Prohibition, be ordered to declare in 
Prohibition, he 1s not obliged to prove 
the Truth of his Suggeſtion within ſix 
Months, in the Manner directed by the 
2&3 BE. 6. c. 13. the Proof being in 
ſuch Caſe to be at at the Trial of the 
Cauſe. 


It OR been holden ; that the Defen- 
dant, in a Suit upon a Writ of Prohibi- 
tion, is not entitled to double Coſts 


under the 2 & 3 E. 6. c. 13. for Want 


of the Plaintiff's having proved the 
Truth of his Suggeſtion within fix 


Months, unleſs a Conſultation be grant=- 
ed. 


ISI 


Ca, Pr. in 
C..B.: 158, 
Creak v. 
Pucarne: 


Latch, 140. 
Watkinſon v. 
Pacy. 


Coſts were not recoverable before the 


making of the 8 & 9 I}. 3.c. 11. in a 
- K 4 Suit 
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Coffs. 


Suit upon a Writ of Prohibition, ex- 


cept for Want of proving the Truth of 


the Suggeſtion within fix Months. 


The Plaintiff, in fach Suit, could not 
recover Coſts under the Statute of Glou- 


cefter, c. 1. becauſe he d1d not recover 
any Damages. 


Nor could the Defendant, in ſuch 
Suit, recover Coſts : Becauſe the 4 7a. 1. 
e. 3- did not enable him to recover Coſts 


in any Aion, except ſuch wherein the 
_ Plaintiff might have recovered Coſts. 


By the 8 & 9 W. 3- 6. UI. far. 3. it 


3s enacted : < That in all Suits =o 


cc Probibitions, the Plaintiff obtaining 
«« Judgment, or any Award of Peres 
« tion after Plea pleaded, or Demurrer 
< joined therein, ſhall recover his Coſts 
« of Suit; and if the Plaintiff ſhall be- 
« come Nonſuit, or ſuffer a Diſconti- 
<« nuance, or a Verdi& ſhall paſs againſt 


« him, the Defendant ſhall recover his 


« Coſts, and have Execution for the 
* ſame by Capias ad Satisfaciendum, Þi- 


« ori Factas, or Elegit.” 


_— 


it 


_ Coffs. 
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It was in one Cafe, in the Court of Ca. Pr. in 


Common Pleas, holden ; that the Plain- 

- tiff, in a Suit upon a Writ of Prohibi- 
tion, ſhould have the Coſts of the Sug- 
geſtion, and all Cofts incident and ſub- 
ſequent thereto. 


But in a ſubſequent Caſe it was hold- 
en, and made a ſtanding Rule of the 
Court of Common Pleas ; that the Plain- 
tif in ſuch Suit ſhall only have Coſts, 
from the Time of making the Rule for 
the Writ of Prohibition abſolute; 


Upon a Rule to ſhew Cauſe, why the 
Prothonotary ſhould not review his 
| Taxation of Coſts, it appeared ; that 


G97, 
Wills v. Tur» 
ner. Hil. 

2 G. i. 


"Ou: Br, ba ©, 


B. 21» 
Bettenſon v. 
Henchman. 


MS. Rep. 
Cariile ard 
ano'herv. 
Meyrick. 
Hil, + Sins 2 


the Plaintiff, in a Suit upon a Writ of inc. 


Prohibition, had been nonſuited ; and 
the Queſtion was, whether the Defen- 


dant ought tohave the Coſts, incurred by 


oppoſing the Rule to ſhew Cauſe why 
the Writ of Prohibition ſhould not be 
oranted, as well as the Coſts of the 
Nonſuit ? It was holden ; that he ought 
to have only the Coſts of the Nonſuit ; 
and by the Court : If the Defendant had 
| Yucceeded in his Oppoſition, to the Rule 
I 


to 
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Str. 1063 


\vliddlecon v, 


| {1 oft » 


2 barn. 117. 


Malton v, 
 Ackham. 


Cofts. 


| to ſhew Cauſe why a Writ of Prohihi- 
_ tion ſhould not be granted ; it would 


even then have been for the Confidera- 
tion of the Court, whether, upon all 
the Circumſtances of the Caſe, that 


Rule ſhould be diſcharged with Coſts: 


ut, as he did not ſucceed in that Op- 
polition, it muſt now be intended, that 


it was groundleſs; and conſequently, 


there is no Pretence for his being al- 


lowed the Colts thereof, 


Tt Judgment be given for the Plaintiff, 


in a Suit upon a Writ of Prohibition, 
as to Part of what 1s in Iflue, he is en- 


titled to Coſts, although a Conſultation 


be granted as to the Reſidue; the Words 


of the 8 &g W. 3. c. 11. being, © That 


*« the Plaintiff obtaining Judgment, af- 


*« ter Plea pleaded, or Demurrer joined, 
<6 ſhall recover Colts.” 


If a Verdi he found for the Defen- 
dant in a Suit upon a Writ of Prohibi- 
tion, as to Part of what is in Iflue, he 1s 


_ entitled to Colts; the Words of the 


8&9 WV. 4. c. 11. being, © That if a 
«« Verdict ſhall paſs againſt the Plaintiff, 
* the Defendant fſhal]l recover Coſts. 


It 


- 


Coſts, 


It was, at the Defendant's Inſtance, 


139 
2 Barn, Sup. 
7. Seed v. 


made Part of the Rule for a Writ of Wolſenden. 


Prohibition ; that the Plaintiff ſhould 


declare in Prohibition. A Declaration 
being delivered, the Defendant did not 


plead to the Merits ; but pleaded, that | 


| he had not proceeded in the Ecclefiaſti- 
cal Court fince the granting of the Writ, 
and demanded a Replication. A Rule 
to ſhew Cauſe, why the Plaintiff ſhould 
not be allowed the Coſts of the Pro- 
ceedings upon the Writ of Prohibition, 
was made abſolute ; and by the Court : 


It is neceflary for the Plaintiff, in a Suit 


upon a Writ of Prohibition, to alledge 


in his Declaration; that the Petendant 


did proceed in the Eccleſiaſtical Court 
after the granting of the Writ : Bat, it 
being. quite immaterial whether he did 


or not, this Fact is not traverſable; and, 


conſequently, the Plea in the preſent 


Caſe is to be conſidered as a mCre (ham 


Plea, 


CHAP. 


140 


Palmer v, 


Cofts. 


CHAP. Xx.,- 


Of Cofts, where a feigned Iflue is 


ordered. 


: PON aRvule to ſhew Cauſe, why 
& / a Writ of Prohibition ſhould not 
be granted, to 4 Suit in an Eccleſiaſtical 


| Court for ſubtracting the Tithe of | 
Gooſberries, a feigned Ive was direct- 
ed; to try, whether the Ground on 


which the Gooſberry Buſhes grew were 
Parcel of an antient Orchard ? The Ilue 
being found for the Party moving for a 
Writ of Frohibition, the Rule was made_ 
abſolute; and it was holden; that he 
ſhould have the Coſts of trying the 


teigned Ifue. 


Saver 25. 
 Þ} (hertv, 
WW 10m. 


Upon a Rule to ſhew Cauſe, why an 
Information for a Mifdemeanor ſhould 
not be filed againſt the Defendant, a 
feigned Iflue was, by Conſent, ordcred. 
The Iflue having been found for the 


Defendant, and the Rule to ſhew Cauſe 


havin g 


z Coſts. 
| having, in Conſequence of the Verdict, 
| been diſcharged, the Queſtion was, whe- 


| ther, as Coſts are not mentioned in. 


the Rule ordering the feigned Ifſue, or 
in the Rule diſcharging the Rule to 
ſhew Cauſe, the Defendant ought to 
| have any Coſts? It was holden ; that 
he ought to have the Coſts of the Iflue, 
but not of the Rule to ſhew Cauſe ; 
and by Wright J. (Lee Ch. J. being 
abſent) it has been ſaid ; that although 
Cofts always follow the Verdi, when a 


 feigned Ifſue is ordered in a Civil Attion, | 


none ought to be paid, when a feigned 
Ifue is ordered in a criminal Proceed- 
ing ; becauſe neither Party is entitled to 
Coſts in ſuch Proceeding : But, in the 
Caſe of $711 v. Rogers, wherein a feigned 
Ifſue was ordered in a criminal Proceed- 


Ing, it was holden ; that Coſts ought to. 
follow the Verdit. From a Note I 


| have of that Caſe, it appears ; that, al- 
though Coſts were not mentioned in the 


Rule ordering the feigned Iflue, the 


Determination of the Court of King's 
Bench was, that Coſts ought to follow 


the Verdi, It was allo {aid by Holt 
Ch. 


I4E 
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Sayer 229. 
Rex v. Ni- 


chols and An 
other, 


Coſts. 
Ch. J. that, where a feigned TiTiie 18 


_ fent by a Court of Equity to be tried in 
a Court of Law, Coſts do not follow 


the Verdit; becauſe the Matter goes 
back for the Conſideration of the Court 
of Equity : But that, where a feigned 
Iflue is ordered by a Court of Law, Coſts 
ought always to follow the Verdict, 


- A Mandamus having been awarded, 
whereby the Defendants, Juſtices of the 
Peace, were commanded to appoint O- 
verſeers of the Poor for Walſal Foreign, 
the Return was ; that Waiſal Foreign 1s 
not a diſtinct Divifion from Walſal By- 
rough, Upon a Rule to ſhew Cauſe, 


why an Information ſhould not be filed 


againſt the Defendants for a falſe Re- 
turn, a feigned Iflue was, with Conſent, 


_ ordered, to try, whether Wa!ſal Foreign 
| be a diſtinct Diviſion from WYalſal Bo- 


rough ? And it was inſerted in the Rule 
for the feigned Iſſue, that Coſts ſhall 
abide the Event of the Trial. It being 
found by the Verdi&t, that Walſal Fo- 
reign is a diſtin Diviſion from JW/alſal 
Borough ; and a peremptory Mandamus 
being awarded, the Queſtion was, whe- | 
ther 


Cofts. 


ther the Defendants ought to pay the 


Coſts of the Rule for the Information, 
which were incurred before the feigned 
Iſſue was ordered ? It was holden that 


they ought not; and by Ryder Ch. }.. 


it has been ſaid; that, if the Rule for 


the Information had been made abſolute, 
and there had been a Verdi® againſt the _ 


Defendants, the Court, unleſs they 
would have conſented 'to go before the 


| Maſter, would, as has in ſome Caſes 
been done, have ſet a Fine ſo large, that 


the third Part thereof might have been 


ſufficient to reimburſe the Proſecutor 


his Coſts, or at leaſt a conſiderable Part 
thereof ; and it has been inferred ; that, 
as the Queſtion would have been the 
fame upon the Information, as it was 
upon the feigned IfJue, the Coſts of the 


Rule for the Information ought to be 


| paid, But all this proceeds upon a Miſ- 


take ; for, as the Queſtion upon the In- 


formation would, in Effet, have been a 


Queſtion concerning a civil Right, 


namely, whether JYaljſal Foreign ought 
_ to have ſeparate Overſeers ? The Court, 
although there had been a Verdict 


 againlt 
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againſt the Defendants, and they had 


ayer: 253. 
Rox v. Grif- 


| Gths, 


_ of the feigned Ifſue ; and by the Court: 


 feigned Iſſue ought to be paid, 


MS. Rep, 
Thomas v, 
rowell, Eaſt, 
31 G. 2. in 
K. B, 


ed, to try, whether the Defendant had 


' Colts of the feigned Ifſue? It was hold-. 


ſent Caſe and the Caſe of a feigned Ifſue, 


Coſts. 


refuſed to go before the Maſter, would 
not have ſet a large Fine, 


Upon a Motion for an Attachment 
for a Reſcue, a feigned Ifſue was order- 


been guilty of a Reſcue? A Verdict be- 
ing found for the Defendant, the Queſ- 
tion was, whether he ought to have the 
Coſts of the Motion, as well as the 


en, that he ought only to have the Coſts 
There is no Diffcrence, between the pre- 


ordered upon a Rule to ſhew Cauſe 
why an Information ſhould not be filed; 
and it has been frequently holden ; that 
in the latter Cafe only the Coſts of the 


Upon a Rule to ſhew Cauſe, why an 
Information, in the Nature of -a 2uo 
Warrants, faould not be filed againſt the 
Defendant, a feigned Iflne was, by Con- 
ſent, ordered. The Iſſue being found 
for the Prolecutor, a Queſtion aroſe, 

| whether 


Coſts. 

whether he ought to have any Coſts, in- 
curred before the ordering of the feign- 
ed Ifſue? It was holden, that he ought 
not; and by the Court: It has been 
holden ; that, if upon a Rule to ſhew 
Cauſe, why an. Information for a Miſ- 


demeanor ſhould not be filed, a feigned 


Ifive be ordered, Coſts are only to be 
allowed from the Time of ordering the 
feigned Iſſue ; and the ſame Rule ought 
to be obſerved, as to the Allowance of 


Coſts in the preſent Caſe, as where : 
a feigned Iflue is ordered upon a Rule 
_ *o ſhew Cauſe, why an Information for. 


; Miſdemeanor ſhould not be filed. 


T45 
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MS . Rep . 
Johnſon V, 
Holditch, 


CHAP. XXI, 


of Coſts, where Money has been 


| brought into Court. 


F the Plaintiff take Money out of 

Court, which has been brought in 
upon a Plea of Tender, the Defendant 
1s entitled to Coſts. 


The common Rule, for Leave to bring 
Money into Court, is ſeldom granted, 
without annexing the Condition of pay- 
ing Coſts: But, upon the particular 
Circumſtances of a Caſe, the Court will 
grant ſuch Rule, without annexing that 


_ Condition. 


In an Action of Debt for Rent, it ap- 
peared ; that there had been a Tender 


Let. n 16, 2. of the Rent before it was due ; that the 
It Ne Do 


Plaintiff had kept out of the Way all 
the Day on which it did become due, 
in 


Cofts. 


in order to deprive the Defendant of 
an Opportunity of tendering the Rent 


that Day; and that the Action was 
commenced the next Day. The De- 
fendant, who had before obtained the 
common Rule to bring Money into 
Court with Coſts, did afterwards ob- 
tain another Rule for the Plaintiff to 
ſhew Cauſe, why, inſtead of receiving 
Coſts, he ſhould not pay Coſts to the 
Defendant ? The latter Rule was after- 
wards diſcharged : But ſo much of the 


former Rule, as related to Coſts, was 


diſcharged likewiſe ; and by Lord Mans- 


feld Ch. J. upon the particular Circum- 
ſtances of a Caſe, the Court has a Power, 
although the general Rule be otherwiſe, 


to give Leave to bring Money into 


Court upon the common Rule without 
Coſts, and the preſent, in which the 
Plaintiff kept out of the Way on Pur- 
poſe to avoid a Tender of the Rent, is a 


proper Caſe to give ſuch Leave 1 in. It 


IS, in the general, of Courſe to allow 
Coſts, where Leave is given to amend : 
But the Court may, upon the particular 
Circumſtances of a Caſe, give Leave to 
amend without Coſts. And by Deniſon 

L 2 "= Je408 
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Coſts. 


J. the Court has certainly a Power, 
where the Juſtice of a particular Caſe 
requires it, to diſpenſe with a *Part of 


| one ef it's Rules, which can only be 


adapted to general Caſes, And by ÞFy- 
ter J. there is, perhaps, no Caſe, where 


Coſts are more generally allowed than 


upon the granting of a new Trial ; and 
yet a Caſe may be ſo circumſtanced, as 


to make it proper for the Court to grant 


a new Trial, without annexing the Con- 


dition of paying the Coſts of the former 


Trial. And by Jilmet }. the Circum- 


x Barn. 198, 
201. 
2 Barn. 230, 


ſtances of this Caſe are fo peculiarly 
hard, that the Court ought to go as far 
as by the Rules of Law it ean in grant- 
ing Relief, If the firſt Application had 


| been, for Leave to bring Money into 


Court upon the common Rule without 


Coſts, I ſhould have been for giving 


ſuch Leave ; and I ſee no Reaſon, why 


It ſhould not be now given. 


If a Plaintiff who has proceeded in 
his Action after Money was brought 
into Court upon the common Rule, do 


_ afterwards move for Leave to take the 
Money out, the Court will not give him 


4. tear 
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Leave to do this, without paying the 
Coſts of the Defendant, AER to 
the bringing of 1 it in, 


And the Court did in one ſuch Caſe 2 Barn. 235. 
order ; that the Defendant's Coſts ſhould 5% v-Erane- 
be paid out of the Money brought in, 
if it were ſufficient for that Purpoſe ; 
and if it were not, that the Plaintiff 

ſhould make good the Deficiency, be- 
fore the Proceedingsin the Action ſhould 
be ſtayed. 


It may from the laſt mentioned Caſe, » Barn, 198. 

and from divers other Caſes, be infer- © ws 220; 
red ; that, notwithſtanding a Plaintiff 

has proceeded in his Action, after Mo- 

"ney was brought into Court upon the 

common Rule, he is entitled to Coſts 

to the Time of bringing it in, 


But it has in one Caſe been holden ; Sayer 196- 
that if a Plaintiff have proceeded in his gormier V: 
Action, after Money was brought into 
Court upon the common Rule, he is 
not entitled to Coſts to the Time of 
bringing it in ; and by the Court : By 
proceeding in the Action, after Money 

L 3 was 


Cofts. 


was brought into Court upon the com- 
mon Rule, the Plaintiff forfeited his 
Right to Coſts ; it being a Part of the 
common Rule, that, if the Plaintiff 
will not accept of the Money brought 
into Court, with Coſts to be taxed by 
the Maſter, in full Diſcharge of the Suit, 
the ſaid Money ſhall be ſtricken out of 
the Declaration, and be paid out of 
Court to the Plaintiff ; and upon the 
Trial of the Iflue, the Plaintiff ſhall not 
| be permitted to give Evidence as to that 
Money. 
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The old Form, of the common Rule 
for bringing Money into Court, being 
only upon the Condition of paying 
Coſts, the Court will not grant an At- 
tachment upon ſuch Rule, although the 
Coſts are not paid, 


$tr. 1220, But the Plaintiff, notwithſtanding he 
Dicehy” has taken the Money out of Court, may 
| proceed in his Action, in Caſe the Coſts 
be not paid ; and will, in Caſe he obtain 
a Verdi&, be entitled to the whole Coſts 
of the Action ; although the Verdict be 
for a leſſer Sum than he took out of 


Court. 


' For 


Coſts, 0 D208 


For ſome Years paſt, the old Form, 2 Barn. 227, 
of the common Rule for bringing Mo- ils Sib. 
ney into Court, has been ſo altered in 14G: 2. 
the Court of Common Pleas, as to be 
obligatory upon the Defendant for the 
Payment of Coſts; and conſequently, 
this Ccurt will now grant an Attach- 


ment for Nan-payment thereof. 


It appears, from a Caſe ſubſequent to str. 1220. 
the Alteration in the Court of Common Dies HL. 
Pleas ; that the old Form, of the com- 18 G. 2. 
mon Rule for bringing Money into 
Court, was at that Time adhered to in 
the Court of King's Bench. . 


And it does not appear, from any 
printed Caſe, that the old Form has 
been fince departed from in this Court, 


I52 


2 Barn. 149, 


Dunham vy., 
Percival. 


2 Barn, Sup. 
14. Larmer v. 
vearle, 


_ Coffs. 


CHAP. XXII. 


In what Caſes, the Court will 
make a Rule for Staying the 
Proceedings in an Action, un- 
til a reſponſible Plaintift ſhall 
be named, or until Security ſhall 

be given for the Payment of 

_ Coſts. 


HE Practice of making a Rule, 
to ſtay the Proceedings in an 


 Adtion of Eje&tment, brought upon the 


Demiſe of an Infant, until a reſpon- 


fible Plaintiff ſhall be named, or until I 
_ Security ſhall be given for the Payment 


of Coſts, commenced in the Court of 
King's Bench : But the ſame has been 


fince done by the Court of Common 


Pleas. 


Upon an Afﬀidavit of the Death of ; 


the Leflor of the Plaintiff i in an Action 
of 


Coſts, 153 


of Ejetment, a Rule was made for the 
Plaintiff's Attorney to ſhew Cauſe, why 
the Froceedings ſhould not be ſtayed, 

- until Security ſhall be given for the 
_ Payment of Coſts. The Opinion of 
the Court upon ſhewing Cauſe was ; 
that ſuch Security ought to be given, 
and the Plaintiff's Attorney did give 1t. 


An AQtion of Eje&ment being brought, = Rep, 
upon the Demiſe of a Perſon who re- Jones, Hil. 
fided in the Ifland of Antrgua, the Court HS 
was moved ; that the Proceeding might 
be ſtayed until Security ſhall be given 
for the Payment of Coſts. The Court 
had ſome Doubt, whether a Rule of this 
Kind ought to be made, unleſs the Leſ- 
| for of the Plaintiff be an Infant : But 
a Rule to ſhew Cauſe was granted, 
| which, no Cauſe bein g ſhewn, was after- 


wards made abſolute. 


In a ſubſequent Caſe, a Rule of the MS. Rep. 
ſame Kind was made in an Action of Low 'v.Pul- 
Eje&tment, brought upon the Demiſe 1G. 3. in 


of a Perſon who reſided in Ireland, pry 


An 
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MS. Rep. 
Pike v. Cor- 
bin. Hil. 

26 G, 2. in 
K. B. 


Str. 1206. 
Real v, Mac- 


by. 


e Barn. 101, 
Snmdler v. 
Roberts, 
E238. 12 G. 2, 


Coſts, 

An Action, for the meſne Profits of 
certain Premiſles, being brought in the ' 
Name of the nominal Plaintiff, who had 
recovered in an Action of Ejed&ment, 
brought for the ſame Premifles, the 
Court made a Rule for ſtaying the Pro- 


_ ceedings, until a reſponſible Plaintiff 


ſhall be named, or Security ſhall be 
given for the Payment of Coſts. 


It may be inferred, from what is ſaid 
in one Caſe; that the Court will make 
a Rule for ſtaying the Proceedings in 


| an Adtion 27 tam, until a reſponſible 
' Plaintiff ſhall be named, or Security 
fhall be given for the Payment of Coſts. 


In an Adtion, for the Penalty inflicted 


forhaving acted as a Commiſſioner of the 


Land Tax without being properly qua-_ 
lified, the Court was moved; that the 
Proceedings mi e ſtayed, until Se- 


curity ſhall be given for the Payment 
of Coſts, No Rule was made; and by 


the Court : The Plaintiff is a viſible 
Perſon, and has a Right to bring the 
Action, 


In 


Coſts. 


In an Action brought by a Merchant, 
who reſided at Dunkirk, the Court was 
moved ; that the Proceedings might be 
ſaid, until Security ſhall be given for 
Payment of Coſts. No Rule was made ; 


and by the Court : The making of ſuch 


T7'Þ 


1 Wilſ. 266: 
ami v. 
Sewell. 


Rule would affect Trade; in as much | 


as it would exclude Foreigners from ob- 
_ taining Juſtice in our Courts, 


In an Action of Aſſumpfit, brought by 
a Swede for Money due for Freight, the 
Court was moved ; that the Proceed- 
ings might be ſtayed, until Security ſhall 


| be given for the Payment of Coſts. No 


Rule was made; and by the Court: 
| The compelling of a Foreigner to give 

ſuch Security, might affet Trade; for, 
as Foreigners would very often not be 
able to find Security, it would amount 


to the ſhutting up of our Courts "_ 
b them. 


An Action being brought by Mrs, 
Mingotti, in the Name of her Huſband, 
a Foreigner, for Money due to herſeic, 
as a Salary for ſinging at the Opera- 


Houſe, the Court was moved 3 ; that the 


Pro- 


Str. 1206, 
Real v. Mac-_ 


ky. 


MS. Rep. 
Mingotti v. 
Drummond. 
Hil. 36 G. 2. 
in K,B. 


Proceedings might be ſtayed until Se- 
. curity ſhall be given for the Payment 


MS. Rep. 
Maxwell v. 
Mayer. Trin. 
33 Wy 2. in 


_ ſaid; that the Proceſs of the Court will 


illegally, the Court -was moved, upon 


the Court never makes ſuch Rule. 


Coſts. 


of Coſts. No Rule was made ; and by 
the Court : She has no other Way than 
by ſuch Action to recover her Salary. 


In an AQtion againſt-a Juſtice of the 
Peace, for having convicted the Plaintiff 


an Afﬀidavit that the Plaintiff was a 
Scotchman, and reſided in Scotland; that 
the Proceedings might be ſtayed, until 
Security ſhall be given for the Payment 
of Coſts. To ſupport the Motion it was 


not reach the Plaintiff. No Rule was 
made; and by the Court : This is at the 
utmoſt no more than the Caſe of an Ac- 


tion brought by a Foreigner ; in which 


CHAP. 


Coſts, 


CH A Þ. xxHut. 


Of Coſts, where Leave 1s given 


* to amend. 


Gat the Court gives either 


paying Colts. 


But the Court has ſometimes given 


Leave to amend without Cofts. 


Leave was given to amend a Fault in 
a Writ of Error without Colts, 


There was a Variance between the 
Writ of Error and the Record ; but 
neither Party would move to amend, 
for fear of paying Coſts. The Variance 
being obſerved by the Court, the Court 


faid ; that the 5 G. 1. c. 13. would war- 


rant their amending it, which they did 
without Coſts. 


The Amendment of a Joindre in De- 
_ murrer being rendered neceffary by a 
mere Yitiam ( lerici, Leave was given to 


' amend without Colts, 
After 
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Party leave to amend, it is the 
general Rule, to annex the Condition of 


 9tr. 863. 


Aland y. Ma- 
ion. 


Str. YO2Z, 
Gardner v. 
Merret. 


MS. Rep. 
Ridge v, Irs 
ton, Eaſt, 

24 3, it. in 
K. B., 
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MS, Rep. 
Rex v. Phit- 
_ lips. Hil, 
32 G. 2, 


Coſts. 


After the Proſecutor, in an Informa. 


tion in the Nature of a Quo Warranty, 


had replied, the Defendant obtained 
Leave to amend his Plea, upon Pay- | 
ment of Coſts: But the Amendment, 
by which more was firicken out than 
put in, did not deface the Record, nor 
make any conſiderable Alterations in 


the Replication of the Proſecutor ne- 
cefſary. As the Maſter had, upon a 


Taxation of Coſts, only allowed ſuch 


Colts as were neceſſarily occaſioned by 
the Amendment of the Plea, a Queſtion 
aroſe, whether the Proſecutor ought to 


be allowed Coſts as for a Replication 


' de novo? It was holden, that he ought 
_ only to have the Coſts, which he was 


neceſlarily put to by the Amendment of 
the Plea; and by Lord Mansfield Ch. ]. 


1t 1s certainly true, that when a Defen- 


dant has Leave to amend his Plea, the | 


Plaintiff has a Right to reply de novo, 


if it be judged proper ſo to do; and 
conſequently, he ought, at all Events, 


| to be allowed the Expence of adviſing 
_ with Council as to the Propriety of re- 


plying de novo. But if the Plaintiff, ul- 


timately determining not to reply 4: 
10%0z 


Cofts. 


novo, do only make ſome Alterations in_ 


his Replication, and the making of theſe 
do not, as is the preſent Caſe, deface the 
| Record, he ought not to be allowed 
Coſts as for a Replication de novo; for 
the Court will never ſuffer one Party to 
load the other, to whom Leave has been 
given to amend upon Payment of Coſts, 
' with any other Coſts, than ſuch as are 
neceſſarily occaſioned by the Amend- 


| Aﬀeer a Writ of Error is brought, the 

Court, in which the Judgment 1s, will 
not give the Defendant in Error Leave 
to amend the Record, without paying 
the Coſts of the Amendment and of the 
Writ of Error; in Caſe the Plaintiff in 


Error do not proceed in the Suit upon 


the Writ of Error after the Amend- 
ment : But if he do proceed after the 
Amendment, the Court will not oblige 


the Defendant to pay the Coſts even of 


_ the Amendment; it being from thence 

_ Clear; that the Plaintiff did not rely 
entirely upon the Error, which has been 
amended, j0 
i CHAP. 


159 


3 Lev. 344- 


Nicolas v. 


Chapman. 
Salk. 49- 


x 60 


Str, 317.728, 


. Ca. Pr. in 


C. B. 86, 
1 Barn. 90, 


96, r55. 


Coſts. 


CH AP. - AXIV.- 
Of Coſts, where a Plaintiff does 
| not proceed to the Execution of 
a Writ of "RO purſuant to 
Notice. 


H E Prattice of allowing Coſts, 
in Caſe the Plaintiff has not pro- 


ceeded to the Execution of a Writ of 
Enquiry, purſuant to Notice, commenc- 


ed in the Court of King's Bench. 
The Court of Common Pleas did not 

allow Colis in ſuch Caſe, for ſome Years 
after it was done by the Court of King's 


Bench. 


By a Rule of the Court of Common 
Pleas, of Tr:n. 13 G. 2. it is ordered: 
© That where Notice is given of the 
« Execution of a Writ of Enquiry, and 


 & not countermanded in Time, the 


« Defendant ſhall be entitled to Coſts 
« for not executing ſuch Writ; in the 
* ſame Manner as a Defendant is now 
©« entitled to Coſts, from a Plaintiff 
** who does not proceed to the Trial of 
« an Ifſue after Notice is given.” 


CHAP. 


Colts, - 


CHAP. XXV. 


Of | Colts, where, after Iſftue 1s 
joined, the Trial of a Caulc is 


_ delayed. 


% 


 Y the 14 G. 2. c. 17. par. 1. after 


reciting ; that great Inconvenien- 


cies have ariſen to the Subjects of this 
Kingdom, by delaying the Trials of 
Cauſes between Party and Party after 
Iſſue is joined, it 1s enacted : © That 
© where any Iflue ſhall be joined in any 


* Action or Suit at Law, in any of his 


© Majeſty's Courts of Record at /:/7- 
*« minfter, the Court of Great Seſſion for 
** the Principality of Fales, the Court 
** of Great Seſſion for the County Pa- 
=" latine of 'Cheſzer, the Court of Com- 
* mon Pleas for the County Palatine 
of Lancaſter, or the Court of Pleas 

* for the. County Palatine of Durham, 
* and the Plaintiff orc Plaintiffs in any 


* ſuch Action ſhall negleR to bring. 
*M Juch 


iO 


'TG2 


 Cofts. 
« ſuch Iflve to be tried, according to the 
« Courſe of the ſaid Courts reſpectively, 
« it ſhall be lawful for the Judge or 


cc Judges of the ſaid Courts reſpectively, 
*« at any Time after ſuch Negle&, upon 


.« Motion made in open Court, due 


«« Notice having been given thereof, to 


"0 give the like Judgment in every ſuch 


« Action or Suit as in Caſes of Nonſuit; 


«© unleſs the ſaid Judge or Judges ſhall, 

© upon juſt Cauſe and reaſonable Terms, 
« allow further Time or Times for the 
_«« 'Frial of ſuch Iflue; and if the Flain- 
_«« tiff or Plaintiffs ſhall negle& to try 
*« ſuch Iflve, within the Time or Times 
 * ſo allowed, then in every ſuch Caſe, 


* the ſaid Judge or Judges ſhall proceed 


< to give Judgment as aforeſaid.” 


And by the ſame Statute, age 3.itis 
enacted : © That the Defendant or De- 


« fendants ſhall, upon ſuch Judgment, 

_ © be awarded his, her, 'or their Coſts, 

_ ** jn any Action or Suit where he, ſhe, 

* or they would, upon Nonſuit, be en- 

_* titled to the ſame, and in no other 
_« Action whatſoever.” ; 


5 - = ” * 
- 
- 


Coſts. 363 


An Executor is not liable to Coſts, 2 Bare. 102. 
_ Howaid v, 


' although Judgment, as in the Caſe of a "Ng 
| Nonſuit, be given againſt him ; becauſe. 

he would not have been liable thereto, 

in Caſe he had been nonſuited at the 


Trial of the Caule. 


Upon a Rule to ſhew Cauſe, why ONE 'SS: 
Judgment, as in the Caſe of a %onſuit, hore Tack. 
ſhould not be given, it appeared ; that 4 ok _ 
the Action was for a Penalty given by 
one of the Statutes for the Preſervation 
of the Game ; that the Deſendants had 
| all joined in the Plea. of Not guilty ; 
and that Webſter had not joined in ap- 
plying for Judgment, as in the Caſe of 
a Nonſuit. One Queſtion was, whether 
_ the 14 G. 2.c. 17, whereby the Court 
1s empowered to give Judgment, as in 
the Caſe of a Nonſuit, ** in Cauſes be- 
* tween Party and Party,” does extend 
to this Action ? It was holden, that it. 
does; and by the Court: As no Part 
of the Penalty, for which the preſent 
AQiion was brought, is given to the 
King, it is, notwithſtanding a Moiety | 
_ of the Penalty be given to the Poor cf 
| the Pariſh, in which the Offence was 
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Coſts. 
committed, a Cauſe between Party and 


Party. Another Queſtion was, whether, 
as Webſter has not joined in applying for 


Judgment, as in the Caſe of a Nonſuit, 


ſuch Judgment ought to be given? It 


was holden, that it ought not ; and by 


the Court: As all the Defendants have 


Joined in the Plea of Not guilty, and 
_ one of them has not joined in the Ap- 


plication for Judgment, as in the Caſe 


of a Nonſuit, the Court ought not to 


- give ſuch Judgment. 


Sayer 103. 
Jennings qui 
tam v. Wilſon 
and two 0- 
thers. 


Upon a Rule to ſhew Cauſe, why 
Judgment, as in the Caſe of a Nonſuit, 
ſhould not be given, it appeared ; that 
one of the Defendants had not appear- 
ed ; and that the two, who had appear- 
ed and pleaded, both joined in*the Ap- 
plication. The Rule was diſcharged ; 
and by the Court: It has been faid; 


that this Caſe differs from the Caſe of 
Watſon qui tam v. Jackſon and Others, 


_ Hil. 25 G. 2. in as much as one of the 


Defendants, who had appeared and 


| pleaded, did not in that Caſe join in 


the Application : But there is no Rea- 
ſon for the Court to depart, on Account 


Coſts. 


of this Difference, from what was then 
holden ; for the Ground of the Opt=- 
nion of the Court in that Caſe was ; 
that, unleſs all the Defendants in an 


 Adtion apply for Judgment, as in the 
| Caſe of a Nonſuit, the Court ought not. 


to give ſuch Judgment, It has been 
ſaid ; that if Judgment, as in the Caſe 
of a Nonſuit, cannot be obtained, be- 
_ cauſe one of the Defendants in an Ac- 
tion has not appeared, a vexatious Plain= 
tiff may always make ſome Friend a 
Defendant, upon whom he can prevail 
not to appear, in order to prevent the 
_ obtaining of ſuch Judgment by the Pe- 
fendants who have appeared : But this 
Argument does not hold ſtronger in the 
preſent Caſe, than it would have done 
in the Caſe of Watſon qui tam v. Fackſon 
and Others; it being juſt as eaſy, for a 
 vexatious Plaintiff to. make ſome Friend 
a Defendant, upon whom, if he do ap- 


pear, he can prevail not to apply for 


Judgment as in the Caſe of a Nonſuit ; 
aS it 1s to make ſome Friend a Defen- 


dant, upon whom he can preyail not to 


appear, | 


M ; 


Upon 
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Saver BH. 
Wigan v, 
FB oimnes, | 


Batuie v, 
Brown 


Cos, 


Upon a Motion for Judgment, as in 
the Caſe of a Nonſuit, it appeared ; that 
a material Fact contained in the Return 
to a Mandamns was traverſed ; and that 
Ifſue was joined upon the Traverſe, 


Fright J. (Lee Ch. J. being abſent) at 


firſt had ſome Doubt, whether the Sta- 


tute. by which the Court is empowered 


to give Judgment, as in the Caſe of a 
Nonſuit, * in Cauſes between Party and 
cc Party,” does extend to the Traverſe 
of the Return to a "Uandamus : But De- 
niſen J. obſerved ; that it is by the 9 Am. 
c. 20. declared ; that, if any material | 
FaR contained in the Return to a Man- 
damus ſhall be traverſed, ſuch further 


Proceeding thall be had thereupon, as 
MX an Action had been brought for a falſe 


Return. A Rule was made to ſhew 
Cauſe; which, no Cauſe being ſhewn, 
was afterwards made abſolute, 


After one Rule to ſhew Cauſe, why 
there ſhould not be Judgment, as in the 
Caſe of a,Nonſuit, had been diſcharged, 
upon an Undertaking peremptorily to 


try the Cauſe at the next Afſize, a fſe- 
cond Rule was made to ſhew Cauſe, 


why 


why there ſhould not be ſuch Judg- 
ment ? Upon ſhewing Caute againſt the 


latter Rule, it appeared ; that, after the 
Undertaking peremptorily to try the. 


Cauſe, a Miſtake had been diſcovered 
in the Declaration, which was for the 


Sale of a Gelding, whereas the Fa was, 


that the Plaintiff had ſold a Mare to the 
Defendant ; that this Miſtake being diſ- 
covered, and there being no Count for 
Goods fold, the Cauſe was not tried ; 
and that Notice had been given, before 
\ the preſent Rule was obtained, of a 
Motion for Leave to amend the Decla- 
ration, The Rule was made abſolute ; 
and by Wright J. and Deniſen ]. (Lee 
Ch, J. being abſent) the Plaintiff ought 
to haye been fatisfied, that his Decla- 
ration was right, before he undertook 
peremptorily to try the Cauſe. But 
Foſter J. ſaid ; that it would, in his Opt- 
nion, be rather too rigid a Conſtruction 


of the 14 G. 2. c. 17. to hold, that the 


Plaintiff, under the Circumſtances of 


' this Caſe, was obliged to try his Cauſe 


at the next Afſize. 


ns: | In. 
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2 Barn. 257. 


Bentley v 
Scott Ealt. 
26 G. 2, 


MS. Rep. 

Epgleton v. 
Smith, Eaft, 
2 G. 3. in 
K.B. 


MS Rep: 
Weller v. 
Goyton and 


Walker. Trin. 


'31-G. 2, 
n EK, B, $ 


Cofts. 


It has been holden ; that as the 
14 G. 2. c. 17. has not made any Dif- 
ference between an Aion of Replevin 
and other Actions, Judgment, as in the 
Caſe of a Nonſuit, may be given for 
the Defendant 'in an Action of Reple- 


Vin. 


Tt has been fince holden ;. that the 
Defendant in an Action of Replevin 


ought never to have Judgment, as in 
the Caſe of a Nonſuit ; becauſe, as he 
_ is himſelf an Adcor, he might have car- 
ried down the Record, and. have tried 
the Caule. 


Tnan Action of Afſumpſit againſt two, 


one of the Defendants ſuffered Judg- 


ment by Default. Upon a Motion by 
the other, for Judgment, as in, the Caſe 
of a Nonſuit, it was holden; that, fo 


long as there is a ſubſiſting Judgment 


againſt one of the Defendants, there: 
cannot be Judgment, as in the Cale of 
a Nonſuit, for the other; and by the 


Court : The Way, for this Defendant 
to have obtained his Coſts, was to have 


carried the Record down to Trial by 


Proviſo; in which Caſe, if he had ob- 
tained 


Cofts. 


tained a Verdi, that would have been 
a Diſcharge of the Judgment againſt the 
other Defendant, and he would then 
have been entitled to Coſts. 


A Defendant, after having received 
Coſts, becaule the Plaintiff did not pro- 
_ceed to Trial purſuant to Notice, nor 
countermand, moved for Judgment as in 


| the Caſe of a Nonſuit. No Rule was 


made; and by the Court : The Defen- 
dant ought not to haye two Remedies ; 
and as he has made his Election, to have 
Coſts on Account.of the Plaintiff's not 


2 Barn 103. 
Honiwul V, 

Blatchiord. 
2 Barn, 251, 


253. 


proceeding to Trial, and has received _ 


them, he ought not to have Judgment 
a$ in the Caſe of a Nonſuit. 


' The Court does uſually order the 


_ Coſts, of an Application for Judgment 
as 1n the Caſe of a Nonluit, to be paid ; 


In Caſe further Time be allowed for the 
Trial of an Iſſue. But, upon the par-_ 


ticular Circumſtances of a Caſe, the 


_ Court will allow further Time for the 


| Trial of an Iflue, without ordering the 
Coſts, of the Application for Judgment 
as in the Caſe of a Nonſuit, to be paid. 


The 


170 - Coſts. 
2 Barn. Sp. The Plaintiff having obtained a Rule 
WS" for a View, a View was had by four. 
of the Jurors. The Cauſe was entered 
at the Afſize, and the Plaintiff was wil- 
ling to try it: But, as the Defendant 
would not conſent thereto, the Cauſe 
' could not be tried, becauſe the View 
was not had by ſix of the Jurors. The 
Defendant having afterwards applied 
for Judgment, as in the Caſe of a Non- 
ſuit, further Time for the Trial of the 
Ifſue was allowed, without ordering the 
Coſts of the Application to be paid ; 
and by the Court ; The Plaintiff has 
not been guilty of any Negle&t. It was 
not his Fault, that the View was in- 
_ compleat. 


Coſts, 


CHAP, XXVI. 


Of Cofts where a Plaintiff does 


not proceed to the Trial of a 


 Caule purſuant to Notice. 


Y Rules of the Courts of King's 
Bench and Common Pleas of Mzcþ. 


16 54, it is ordered : ©** That if the Plain- 


* tiff give Notice of a Trial, and pro- 
* ceed not thereto, the Defendant upon 
© Motion is to have the. Coſts of his 


© Attendance ; unleſs the Plaintiff give. 


© the Defendant Warning in conveni- 
* ent Time, that he will not proceed, 


* or ſhew Cauſe to be allowed by the_ 


* Court in Excuſe of ſuch Coſts.” 


| By the 14 G. 2. c. 17. it is enacted : 
* That in Caſe any Party ſhall have 
* given Notice of the Trial of a Cauſe, 
*« at any Aſſize, or at any Sitting in 
FF L000 or Weſtminſter, where the De- 
*Y &« fendant 
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Ca. Pr. in 
C. B. 60. 


 Duell v. Stow. 


Str. 797. 


Wilkiabe v, 


Pool. 


Pr. Reg. 405, 
Reading v, 
Grafton. 


_ © ſhall be obliged to pay the like Coſts 


Colts. 


* fendant lives forty Miles from the 
** {aid Cities reſpectively, and ſhall not 
© afterwards countermand the fame in 
« Writing, at leaſt ſix Days before ſuch 
« intended Trial, every ſuch Party ſhall 


* and Charges, as if ſuch Notice had 
* not been countermanded.” 


The Defendant having entered a ne 
recipiatur, the Evening next but one be- 
fore the Day of the Sitting for which 
Notice of Trial was given, a Queſtion 
aroſe, whether the Plaintiff ought to 
pay Cofts for not proceeding to Trial 
purſuant to Notice ? It was holden, that 
he ought; and by the Court: As the 
Plaintiff was guilty of a Default, in not 
entering his Cauſe in due Time, he. 
ought to pay Coſts, notwithſtanding the 
Entry of the ne reciptatur. 


The Defendant is liable to Coſts, for 
not proceeding to the Trial of a Cauſe 
by Proviſo, purſuant to Notice. 


The Defendant gave Notice of Trial 
of a Cauſe by Proviſo, and the Plaintiff 
likewiſe gave Notice of Trial, Neither 

GEE _ pro- 


Cofts. 


proceeded to Trial, or gave Notice of 


countermand ; and each obtained a Rule 
for Coſts, for not going toTrial purſuant 


to Notice. The Prothonotary had ſome 
Doubt, as to the Propriety of taxing 


173 


Coſts for both Parties : But the Opinion | 


of the Court was ; that both were en- 
titled to Colts. 


The Defendant had obtained a Rule p.. Reg.406.. 


for Coſts, for not going to Trial pur- 
ſuant to Notice. The Plaintiff, who had 
' Not paid thoſe Coſts, gave a ſecond No- 


tice of Trial, Hereupon a Rule was 


made, for ſtaying the Proceedings mn 
the Cauſe, until the Coſts, for not pro- 
ce:ding to Trial purſuant to the tormer 


Notes, ſhall be paad: 


Upon ſhewing Cauſe, againſt a Rule 


for Coſts for not proceeding to Trial 


- purſuant to Notice, it appeared; that 
one material Witneſs, who had been 
ſerved with a Subpz-na, could not attend 
and that another was diſabled from at- 
tending by a Fall from his Horſe. The 
Rule was diſcharged ; becauſe the Plain- 
tif had not been guilty of a wilful Ne- 
gle. —< 

4 Upon 


Us 


Packer v. 
Walker, 


2 Barn 1c7. 
Ogle v. Mct- 
__ 
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174 | Cofts. 


MS. Rep. Upon a Rule to ſhew Canſe, why the 
Dong on te Plaintiff ſhould not pay the Coſts, for 

_ oe not procceding to Trial purſuant to 

16 G. 3. in - Notice, it appeared ; that after the No. 

©. B. tice of Trial was given, the Defendant 

moved for a ſpecial Jury; that forty- 

eight Perſons were nominated by one 

of the Prothonotaries ; and that the 
þ Defendant's Attorney negleed to at- 
| tend to ſtrike out twelve of them. The 
| Matter being referred to the Prothono- 
| taries, they reported ; that, as the not 
# - proceeding to Trial was occaſioned by 
| a Neglect of the Defendant's Attorney, 
In Not attending to ſtrike out twelve of 
1 the Perſons nominated, the Defendant 
| was not, in their Opinion, entitled to 
1 Coſts. Upon this Report, the Rule was 
1 diſcharged. ts 


CHAP, 


_ Cofts. 


CHAP. XxXvVir 


Of Coſts, where a Cauſe is refer- 
red to Arbitrators. 


S Arbitrators have a Power of 
awarding the Coſts 'of the Suit, 
they may award ; that theſe ſhall be 
taxed by the proper Officer of the Court, 
in which the Suit is : The doing of this 
being nothing more than a Delegation 
of their Power to aſcertain the Coſts. 


If the Award of Arbitrators be in 
\general Terms, that the Coſts of the 
Suit ſhall be paid, the Coſts may be 
taxed by the proper Officer of the Court 


in which the Suit is; it being a Max- 
im ; that Certum Us quod certum red: 


poteſt. 


"RR the Trial of a Cauſes, it was 
agreed to withdraw a Juror; and that 


all Matters | in Difference ſhould be re- 
__ ferred 


6 OI 


2 Barn. 14G. 
Furnis v. 


_ Hallom. 


2 Barn. 149. 


Farnis v. 


Halilom. 


1 Barn. 97. 


Bracker v. 
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Pr. Reg. 45. 
_ Carpenter v. 
_ Joynes, Hil. 
F b G, Ss 


2 Barn. 54+ 
'Tynte v. 
Every, Eaſt, 


_ 15 G.z. 


in this Caſe a Power to award the 
Cofts of the Arbitration ? It was hold- 


| the Bond: But, if a Reference be un- 


both of the Suit and of the Reference, 


Cofts. 
ferred to Arbitrators, Part of the A- 
ward being, that one of the ' Parties 
ſhould have Coſts to be taxed, the 
Queſtion was, whether the Prothono- 
tary ought to allow the Coſts of the 
Reference ? It was holden, that he 
ought not, 


| Upon a Reference to Arbitrators un- 
der an Order of N:; Prius, they award- 
ed the Coſts of the Arbitration to be 
paid, as well as the Coſts of the Suit. 
A Queſtion ariſing, whether they had 


en, that they had z and by the Court: 
If a Reference be under a Bond for ſub- 
mitting to an Award, the Arbitrators 
cannot award any Colts ſubſequent to 


der an Order of Mf/ Prius, the Arbi- 
trators may award the Coſts ſubſequent 
to the Order, 


Aras had FER Ie the Coſts 
and that theſe ſhould be taxed by the 


Prothonotary. It WAS ordered by the 
_ Court; 


_ Cofts. 


_ only allow Coffs to the Time of the 


was not under an Order of Ni Prius. 


Coſts ſhould not be taxed for the Plain- 
by a Rule of Nift Prius referred to Ar- 
Hundred Pounds Damages was, how- 


ever, taken for the Plaintiff, as a Secu- 
rity for what ſhould be awarded to be 


Arbltrators had no Power to award, that 
he ſhould not have Colts, pr. 


N CHAP. 


Court ; that the Prothonotary ſhould 


Upon a Rule to ſhew Caule, why 
tiff, it appeared ; that the Cauſe was 


bitrators ; that a Verdict with Five 


paid to him, and Coſts; and that the. 
Sum of One Hundred and Fifty Pounds 
was awarded to be paid to the Plaintiff, 

without Coſts. The Rule was made 
abſolute ; and by the Court : As Coſts 
were by the Rule of Ne Prius to be, at. 
all Events, paid to the Plaintiff, the 


Reference, It may be inferred, from 
what was laid down in the preceding 
Caſe ; that the Reference in this Caſe 


MS. Rep. 
Barlow v. 
Flint, Mich. 
12G, 3. in 
C.8. 
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Cofts, 


CHAP. XXVIII 


"if Coſts, where a Cauſe, which 


Sayer 272. 
 Wheaily v. 
Hall, Eaft, 
29 G. 2. 


was made a Remanet, or 
went off by Conſent, at one 
Aflize, is tried at a ſubſequent | 
Aſlize. 


7FON a Rule. to. few. Cale 
/ why the Defendant ſhould not 


have the Coſts of two Afizes, it ap- 
peared ; that, at the firſt Aſize, the 


Cauſe was made a Remanet by the Or- 
der of the Judge ; and, that at the next 
Aflize, there was a Verdict for the De- 
fendant, The Rule was made abſolute; 
and by the Court: It has been faid; 
that in the Court of Common Pleas 


only the Colts of the latter Afſize are in 
ſuch Caſe allowed ; Fut it is the Prac+ 


tice of this Court, to allow the Coſts of 
both Aﬀfſizes. | 


MS. Rep. 
Sparrow v. 


Turton, Tin. 


%* T*c ye i 
CS. 


A Cauſe had been made a Remanet 
at one Aflize; becauſe neither of the. 
-Þ pant Parties | 


Coſts. 


| Parties would pray a Tales. The Cauſe 
being tried at the next Afſſize, and there 


being a Verdict for the Defendant, the 


Queſtion was, whether he ought to 
have the Coſts of the former Aflize ? It 
was holden, that he ought not; and 


by the Court : It has not been the Prac- 


tice of this Court, to allow the Coſts 
of the former Afſize in ſuch Caſe : But 
it appearing to the Court, that the 
Practice of the Court of King's Bench 
was different, it was ordered ; that, for 
the Time to come, whenever a Cauſe 


goes off at one Afſſize, without Default - 


of either Party, and is tried at a ſub- 


ſequent Afſize, the Coſts of the former 


Afize ſhall be allowed. 


Upon a Rule to ſhew Cauſe, why the 
Taxation of Coſts ſhould not be review- 
ed, it - appeared ; that at one Afſize the 
Cauſe was, by Conſent, referred to. Ar- 
bitrators; that, no Award being made 


In purſuance of the Reference, the Cauſe 
was tried at the next Aſlize; and that, 


_ upon a Taxation of Coſts, the Coſts of 
the former Aflize were not allowed, 
The Rule was diſcharged ; becauſe the 

NzZ Colts 


179 


MS. Rep. 


Burchall v. 


Bellamy, Hil, 


11 G. 3. in 
K,B. 
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Cauſe were made a Remanet : But it 
_ of Common Pleas had, of late Years, 


other Caſes, as well as where a Cauſe 


at a ſubſequent Aſſize, the Coſts of the 


Cofts, 
Coſts of the former Afſize had never 
been allowed in this Court, unleſs the 


appearing to the Court ; that the Court 
allowed the Coſts of a former Afſize in 
was made a Remanet, it was ordered; 
that, for the Time. to come, whenever 
a Cauſe goes off at one Aſſize, without 


the Default of either Party, and 1s tried 


former Afſize ſhall be allowed. . 


Coſts, 181 


CHAP. XXIX. 
Of the Coſts of a Special Jury. 


Y the 3 G..2. c. 25. it is enacted : 
8 ) «« That the Party, who ſhall ap- 
* ply for a ſpecial Jury, ſhall pay the 
« Fees for the ſtriking of ſuch Jury; 
© and ſhall not have any Allowance for 
© the ſame, ppo a Taxation of Colts.” 
It was holden, firſt by the C ourt of Cz. Fr. in 
Common Pleas, and afterwards by the hoy 
| Court of King's Bench ; that the 3 G. 2. 
c. 25. does only extend to the Coſts of 
ftriking a ſpecial Jury ; and that the 
other reaſonable Coſts, relative to the 
ſpecial Jury, are to be allowed to the 


Party obtaining « Verdict. 
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By the 24 G. 2. c. 18. after reciting ; 
that the 3 G. 2. c. 25. does only extend 
to the Fees for ſtriking a ſpecial Jury ; 
by Reaſon of which ſpecial Juries have 


'requently been applied for in ſmall and 
N 3 _ rrivial 


18» - 


Coffs. 


trivial Cauſes, in order to burthen the 


Other Party with the Expences thereof, 


it is enacted : *©* That the Party, who 
« ſhall apply for a ſpecial Jury, ſhall 


* not only pay the Fees of ſtriking ſuch 
_*« Jury, but ſhall alſo pay all the Ex- 
** pences, occaſioned by the Trial of 


* the Cauſe by ſuch ſpecial Jury ; and 
* ſhall not have any further Allowance 
« for the ſame, upon” a Taxation of 


= 6c Coſts, than ſuch Perſon or Party 


« would be entitled unto, in caſe the 


© Cauſe had been tried by a common 


« Jury ; unleſs the Judge, before whom 
« the Cauſe is tried, ſhall immediately 


« after the Trial certify in open Court, 


« under his Hand upon the Back of the 
© Record, that the ſame was a Cauſe. 


| © proper to be tried by 2 ſpecial Jury,” 


CHAP. 


Coſts, 


CHAP. XXX. 


Of the Cofts of Witneſſes. 


"THE Cofts on Account of a Wit- 


neſs, who was exatnined at the 


Trial of the Cauſe, are to be allowed ; 
although ſuch Witneſs were not ſeryed 
with a Subpena. 


The Coſts on' Account of a material 
Witneſs, who was ſerved with a Suþ- 
pena, and did attend the Trial of the 
Cauſe, are to be allowed, although ſuch 
Witneſs were not examined. 


The Practice of the Court of Com- 
mon Pleas is, to allow the Coſts on Ac- 
count of a material Witneſs, who did 
attend the Trial of the Cauſe ; although 


ſuch Witneſs were neither ſerved with 


a Subpana, nor examined. But it is not 
the Practice of the Court of King's 
Bench to allow the Coſts on the Ac- 
_ count of any Witneſs, how material fo- 

| | N 4 ever 
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Ca. Pr. in 


B. 98. 
 Senhouſe v. 
Barnes, 


_ mit to be examined, ought to be allow- 


2 Barn, ks 
Heſter v 
Hall, 


e 


ever he is ſworn to have been, unlef 


| Judge, being of Opinion that he was 


| was a material Witneſs, and by the At- 


Council to be ſo. The Court ordered the 
 Expence of this Witneſs to be allowed. 


mand, and HOP a Rule to diſcon- 
the Time of giving Notice of Trial, 
fendant, who reſided in London, had ſet 


_ out for th2 Aſſize at York; a Queſtion E 
ariſing, whether the Coſts on Account | 


Coſts. 


ſach Witneſs was ſerved with a Subpena, 
or examined. 


A Queſtion ariſing, whether the Coſts 
on Account of a Witneſs, whom the 


not a material Witneſs, would not per- 
ed? It was ſworn by the Party, that he 


torney, that he was ſuppoſed by his 


A Plaintiff, after giving Notice of 


Trial, gave a regular Notice of Counter- 
tinue upon Payment of Coſts. Between | 


and that of giving Notice of Counter- 
mand, a material Witneſs for the De-= 


of this Witneſs ought to. be allowed ? 
It was holden ; that, as the Notice of 
Countermand was regular, thoſe Coſts 


ought not to be allowed. 
C H A P, 


Coſts, 


CHAP. XXXL 
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Ot Coſts, where a Repleader is 


awarded. 


F a Repleader be FO on Ac- 
count of the Immateriality of an 


Iſue which has been tried, the Court 
will not allow Coſts to either of the 


Parties ; becauſe both have been in 


Fault, the one in pleading an imma- 
terial Plea, the other in joining Iflue 
thereupon, 


In an Action of Afſumpſit, againſt 
an Adminiſtratrix, the Defendant, in- 


ſtead of pleading that her Teftatrix 


did not promiſe, pleaded that ſhe her- 
ſelf did not promiſe. Ifſue being joined 
upon the Plea, a Repleader was, after 
the Trial of the Cauſe, awarded without 


2 Ventr. 196. 
Anon. 


_ Cofts, on Account of the Immateriality 


of the Ifne. 


The Defendant, in an Action of Tro- 
ver, pleaded non Afſumpſit, Iflue was 


_ Joined 


1 Barn. 99. 


 Noblev. 


Lancaſter. 


Coſts. 

joined upon the Plea ; the Cauſe was 
| tried ; and a Verdi was found for the 
Plaintiff, A_Repleader being awarded, 
on Account of the Immateriality of the 
Ifſue, and Judgment by Default being 
afterwards ſigned, a Queſtion aroſe, 
whether the Plaintiff ought to be al- 
| lowed the Coſts of the immaterial Plead- 
ing, or of the Trial ? It was holden, that 
he ought not to be allowed either ; and 
by the Court : As both Parties were in 
Fault, neither ought to have the Coſts 
of the immaterial Pleading, or of the 

Trial. TW 


Coſts. 


CHAP. XXXII 


of Colts, where 2 new Trl IS 
granted. 


T is in one Book faid ; that if a new 12 Mod. 370. 
Trial be granted, on Account of an 
Irregularity at the former Trial, the 
Coſts of the former Trial ought not to 
be pee. 


The Jury, after having fat up all Sr. 642. 
Hilev. Cove. 
Night, agreed in the Morning, to put 
two Papers marked P and D into a Hat, 
and to draw Lots ; and that, if the 
Paper marked P were drawn, they 
would find a Verdict for the Plaintiff; 
if the Paper marked D, a Verdict for 
the Defendant. The Paper marked P 
being drawn, they found a Verdi& for 
the Plaintiff; the finding of which hap- 
pened, in the Opinion of the Judge, to 
be warranted by the Evidence. It was 
| holden, that a new Trial ought to be 
granted ; and the only Queſtion was, 
- whether 


158 


12 Mcd 370. 


_ Anon. 


Paſch. 12 W. 


3+ 


"Mp. Reg. 408, 
Brockhurfſt v, 
Copſon, Mic, 


"© Ip. 2. 


Cofts. 


whether the Plaintiff ought to be allow. 


ed the Coſts of the former Trial ? The 


Court at firſt inclined to be of Opinion, 
that he ought : But it was afterwards 
ordered ; that thoſe Coſts ſhould abide 


' the Event of the new Traal. 


It was formerly holden ; hit a new 


rial could not be granted upon the 
Merits of a Cauſe, without the Condi- 


tion. of paying the Colts of the former 
Trial. | eng 


Tt is faid in one Caſe ; that, if a new 


Trial be granted upon the Merits of a 


Cauſe, the Condition of-paying the Coſts 

of the former Trial mutt be annexed. 
Upon a Motion for a new Trial, the 

Judge, before whom the Cauſe was 


tried, reported ; that the - Verdict was 
contrary to Evidence, and contrary to 
his DireCion ; and that, if in any Caſe 


it were proper to grant a new Trial, 


without the Condition of paying the 


| Coſts of the former Trial, this was, in 


his Opinion, a proper Caſe to do it in. 
A new Trial was refuſed ; the Court 
being unanimouſly of Opinion ; that a 

ty new 


Cofts. 


189 


new Trial cannot be granted, without 


the Condition of paying the Coſts of the 


former Trial. 


A new Trial has of late Years been 


frequently granted upon the Merits of 
a Cauſe, without the Condition of pay- 
ing the Coſts of the former Trial. 


Upon the Trial of an Ation of falſe 
Impriſonment, againſt a Juſtice of the 
| Peace, it was proved; that the Action 
was commenced within fix Months at- 
ter the End .of ihe Impriſonment, but 


not within fix Months after the Day 
of it's Commencement. It was ruled by 


WWilles Ch. J. before whom the. Cauſe 
was tried, that the Action was not com- 
Mmenced within the Time limited by the 
- 24 G. 2. c. 44. and the Plaintiff was 
nonſuited. A new Trial was granted, 


without the Condition of paying the 


Coſts of the former Trial. 


Two Bills of Exchange, drawn by 
Colonel Clive upon the Eaſt India Com- 
pany, payable to Campbell, or order, had 
been indorſed by Campbell to Ogilby ; 
but the Words or Order, were not add- 


ed 


MS. Rep. 
Pickerſgill v, 
Palmer, Hil. 
2 (3. 3« 11 Ae 


'B. 


MS. Rep. 


Edie and Lard 


v. The Eaſt 


India Com- 
pany, Trin. 


1 G, 3. 
in K, B. 


 T9O 


Bills. Both the Bills being afterwards 
 indorſed by Ogilby to Edie and Lard, 


Cofts. 


ed in the Indorſement of one of the 


or Order, an Action of Aſump/it was 
brought upon them. There being no 
Doubt, as to the Bill which was in- 


 dorſed to Ogzilby, or Order, the Jury 
found for the Plaintiffs, as to the Count 


wherein that Bill was declared for. As 
to another Count, wherein the Bill in- 
dorſed to Ogtlby only was declared for, 
they found for the Defendant ; but 


| their Verdict, as to that Count, was 
grounded entirely upon Evidence, that 
'by the Uſage of Merchants, that Bill 
was not aftignable to the Plaintiffs ; 
| becauſe the Words or Order were not 
added in the Indorſement from Campbell 


to Ogilby. Upon a Motion on. the Part 
of the Plaintiff for a new Trial, Lord 
Mansfield Ch. J. before whom the Cauſe 
was tried, reported ; that he told the 
Jury, that by the general Law, every 
Indorſement of a Bill of Exchange, 
does follow the Mature of the original 
Bill; and conſequently, that if a. Bill 
be drawn payable to F. S. or Order, an 


Indorſement by F. $. to F. N. will be 
a good Aſſignment to 7. N. and bis Or- 


der, 


-....—. Colts. 
der, notwithſtanding the Words or Or- 
der are not added in the Indorſement 


to F. N. but that, if they were fully 


fatisfied from the Evidence, that the 
Words or Order, are, by the Uſage of 
Merchants, neceſlary to the enabling of 
an Indorſee to aflign a Bill of Exchange, 
' they ought to find for the Defendants, 
as to that Bill in the Indorſement of 
which thoſe Words are not added. His 
Lordſhip concluded with ſaying ; that 
at the Trial of the Cauſe he was of Opi- 


nion, that Evidence of the Uſage of 


Merchants was admiflible ; but that, hav- 
ing ſince looked into the Cafes upon the 
Point, and conſidered the Matter with 
great Attention, he -is now clearly of 
Opinion; that he ought not to have 
admitted ſuch Evidence ; and conſe- 
- quently, that, as the Verdi upon that 
_ Count, which is found for the Defen- 
dant, was entirely grounded upon Evi- 
dence of the Uſage of Merchants, a new 
Trial ought to be granted. The other 
Juſtices being of the ſame Opinion ; 
the remaining Conſideration was, whe- 
ther the new Trial ought to be grant- 
ed, without the Condition of paying the 
Coſts of the former Trial ? It was hol- 


den, 


I91 


192 


3 Wilſ. 339, 


Rackhain v. 


Jeſup and 
'Thompion. 


Str, 300, 
Davila Vo” 


__ Heming. 


Coſts of both Trials, 


Coſts. 
den, that it ought; and by the Court: 


As a Verdi& muſt, if ſet aſide, be ſet 


afide generally ; and this Verdci& is a- 
greed to be right, as to that Count 


| which is found for the Plaintiff, there 
' 1s no Reaſon, that he ſhould pay the 
Coſts of the former Trial. 


Upon a Rule to ſhew Cauſe, why a 


Nonſuit ſhould not be ſet afide, and 


why a new Trial ſhould not be had ? 
It appeared; that the Nonſuit was up- 
on a Miſtake of the Judge in a Point 


of Law. A new Trial was granted, 


without the Condition of paying the 
Colts of the former Trial, 


Upon the Trial of a Cauſe, a Caſe was 


' reſerved, which was afterwards argued : 
But, the Court not being able to give 


Judgment, for want of ſufficient Fats 
being ſtated, the Parties, at the Recom- 
mendation of the Court, agreed to go to 
a new Trial, As the Plaintiff was non- 
ſuit upon the ſecond Trial, a Queſtion 
aroſe, whether the Defendant ought to 


| have the Coſts of the former Trial ? It 


was holden, that he ought to have the 


CHAP. 


CH AF. XXX 


of Coſts, in a Suit upon a Writ 


of Scire Facias. 


OSTS were not recoverable, be- 


1 fore the making of the 8B & 9g 


W. 4.0.11, 1's Suit upon a Writ of 
Prohibition. 


The Phintiff ih fact Suit. could riot 


recover Coſts under the Statute of Glou- 


cefier, c. 1, becauſe he did not recover 
any Damages. Nor could the Defen- 


dant, in ſuch Suit, recover Coſts ; : be. 


cauſe the 4 Fa. 1. c. 3. did not enable 
him to recover Coſts in any Action, 
except ſuch wherein is Plaintiff might 
have recoyered Coſts, 


_ By the 8&9 W.2. Cc. 11, it is en- 
acted : * That in all Suits upon Writs 
* of Scire Facias, the Plaintiff obtain- 
O | ing 


| 
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194 . Coffs. 
*« ing Judgment, or any Award of Exe. 
« cution, after Plea pleaded or Demur- 
* rer joined therein, ſhall recover his 
«*« Coſts of Suit; and if the Plaintiff 

«© ſhall become Nonſuit, or ſuffer a Diſ- 
<« continuance,. or a Verdict ſhall paſs 

_ * againſt him, the Defendant ſhall re- 

_ © cover his Coſts, and have Execution 
© for the ſame, by Caprias ad Satrsfacien- 
cc « dum, Fiers Facias, or Elegit.” 


Cn Fe in It has been holden ; that, if Leave 
Tluers,”- --be given for a Plaintiff to quaſh his Writ 


| Whitehead. of $:;re Facias, before the Defendant 
has pleaded, the Defendant is not en- 
titled to Colts. 


St- 618. The Defendant having pleaded in A- 


hy IN ' batement to a Writ of Scire Factas, the 


Plaintiff moved for Leave to quaſh his 
Writ. Leave was given to do this 
without paying Coſts; and by the 
Court: The Law is the ſame in the 
Caſe of a Writ of a Scire Facias, as in 
that of any other Writ; in which, if 
the Writ be abated, the Plaintiff is not 
i liable to Coſts, 


It 


Coſts. 1 g5 


Tf the Defendant in a Suit upon a Str. 188, 
Writ of Scire Facias be an Executor, Fo wed 
he is not liable to Coſts ; for the 8 & 9g 
JP. 3. c. 11, by which Coſts are given 
in a Suit upon Writ of Scire Facias, 
does not extend to an Executor. 


It follows, that if an Executor be 
Plaintiff in a Suit upon a Writ of Scire 
facias, he is not liable to Coſts. 
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Cofts. 
CHAP. XXXIV. 


Of- Colts, in a Suit upon a Writ | 


of Error. 


\OSTS were not recoverable in a 
{ Suit upon a Writ of Error, before 


the making of the 3 H, 7. c. 10. 


The Plaintiff, in fach Suit, could not 


recover Coſts under the Statute of Glou- 


ceſier, c. 1, becauſe he did not recover 


any Damages. Nor could the Defen- 


dant, in ſuch Suit, recover Coſts in ſuch 
Suit ; becauſe a Defendant could not, 
before the making of the 3 H. 7. c. 10. 
recover Coſts in any Caſe, except a Suit 


_ upon a Writ of Right of Ward. 


By the 3 H. 7. c. 10. after reciting ; 
that the Plaintiff or Demandant, who 
hath Judgment to recover, is often de- 
layed of Execution ; for that the De- 
fendant or Tenant, or other who 1s 

bound by the ſaid Judgment, ſueth a 

- Writ 


Coſts, 
Writ of Error to annul and reverſe the 
faid Judgment, it is enacted : *©* That 
_ « if any Defendant or Tenant, or any 
«other who ſhall be bound by any 
* Judgment, ſue, afore Execution had, 
«any Writ of Error to reverſe ſuch 
« [udgment, in Delay of Execution ; 
« that then, if the ſame Judgment be 
« affirmed in the ſaid Writ of Error, or 


« the ſaid Writ of Error be diſcontinu- 


«ed in Default of the Party, or any 
«« Perſon, that ſueth a Writ of ©rror, 


Jn} 
\9 
SQ 1 


« be nonſuited in the ſame, the Perſon - 


« againſt whom 1t 1s ſued ſhall recover 
* his Coſts and Damage, for his Uelay 
* and wrongful Vexation in the ſame, 

* by Diſcretion of the Juſtices atore 
_ * whom the ſaid Writ of Error is ſued.” 


| If a Writ of Error be brought after 
Execution, the Defendant in Error can- 
not recover Coſts ; for the 3 H. 7.c. 19. 
only gives Coſts to a Defendant in Error 


where Execution has been delayed by 
the Writ of Error. 


By the J Ja. I. c. 8. it 1s enacted: 
** That no Execution ſhall be ſtayec, by 


93 x < any. 


Cro. Ja. 639; 


Ea:diey v 
Turnoct. 
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a 
ce any Writ of Error, of Super ſedeas 


 * thereupon, to be ſued for the re= 


« verſing of any Judgment, in any Ac- 
* tion or Bill of Debt upon any ſingle 
«£ Bond or Debt, or upon any Obliga- 
*«* tion with Condition for the Payment 
* of Money only; or in any Action or 
«« Bill of Debt for Rent, or upon any 
*« Contract ; unleſs ſuch Perſon, in 
* whoſe Name ſuch Writ of Error ſhall 
*© be brought, with two ſufficient Sure- 


© Fhes; ſach as the Court ſhall allow 


5." wi of, ſhall be bound unto the Party for 


Cro.Eliz. -83 
Penruddock 
v. Erington, 


_« whom ſuch Judgment 1s given, by 


© Recognizance to be acknowledged 1n 
{© the ſame Court, in double the Sum 
* adjudged to be recovered by the ſaid 
« Judgment, to proſecute the ſaid Writ 
*« of Error with Effe&; and alſo to fa- 
< tisfy and pay, if the ſaid Judgment 
« be affirmed, all the ebts, Damages 


' * and Coſts, adjudged or to be adjudged 


*© upon the former Judgment, and alſo 


_* all Coſts and Damages, to be award- 


* ed for the delaying of Execution,” 


It has been doubted ; whether Coſts 
are recoverable in a Writ of Error in 
| the 


Coſts. 


the Exchequer-Chamber ? Becauſe the 
27 Eliz. c. 8. which gives this Writ of 
Error, is filent as to Coits, | 


It is laid down in divers Caſes : ; that 


Coſts are recoverable i In a Writ of Frror, 
in Caſe the Judgment be affirmed ; al- 
though Coſts were not recoverable in 
the original Action. 


In one Caſe it is laid. down ; that, if 
a Writ of Error be brought upon a 
Judgment in an Action of Qzare Impedit, 
and the Judgment be affirmed, the De- 
 fendant in Error ought to have Coſts, 
notwithſtanding Coſts were not reco- 
verable 1n the original Action. 


FA another Caſe it is laid down; that, 
as Coſts and Damages are by the 3 H. 7. 


c. 10. given generaily, on Account of 


the Delay of Execution occaſioned by a 


Writ of Error, if a Writ of Error be 


brought upon a Judgment in an Action 
of Formedon, and the Judgment be af- 
farmed, the Defendant is entitled to 
Colts for the Delay of Execativn, al- 
though Coſts were not recoverable in 
the original Action. 


Dyer 77. 

_ Heuſlowe v. 
The E thop 
of Sa}1{ſbury. 
Mich. 6 E. 6. 


O4 ” 


1.99 


Cro.Eliz.617. 
Graves v, 
Short, Hil, 
40 Eliz 

5 Rep, 101. 
dS. Go 
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Cro. Ehlz. 


649. Penrud- 
dockv. Clerk. 
Mich.zoEliz, 
5 Rep. 101, 
". FA Bol 


E 


Cro.Car.145. 
Anon. Mich. 
4 Car: 1. 
Cro.Car.175, 
 'The Earl of 


-  Cods. 
In another Caſe it is laid down ; that 
the Defendant in a Writ of Error, 
brought upon a Judgment in a Suit 
upon a Writ cf Quod permittat, ought to 
have Coſts, in Caſe the Judgment be 
affirmed ; although Coſts were not re- 
coverable in the original Suit ; for that 
Coſts are to be paid in every Caſe, 
wherein a Writ of Error is brought be- 
fore Execution, and the Judgment Is 
athrmed. 


The ſame is laid down in two other 
Caſes, in which Writs of Error were 
brought upon Judgments in Actions of 


Pembroke v. Ruare Impedit ; and in the former of 


Boſtock. 
Mich. 5Car.1, 


Cro.Car 425, 
Smith v. 

Smith, Mich. 
to Car. 1. -: 


theſe the Authority of the Caſe of Heuſ- 
 lowe v. The Biſhop of Saliſbury is recog- 
nized, 


The contrary of what is laid down in 


theſe Caſes, has been holden in divers 


ſubſequent Caſes. 


A Writ of Error being brought in 
the Court of King's-Bench, upon a 
| Judgment of the Court ef Common 
Pleas in an Action of Formedon, and the 


Judg- 


Judgment being affirmed, the Queſtion 


201 


was, whether the Defendant in Error 


ought to have Coſts ? It was holden, 


that he ought not; and by the Court: 


As Coſts were not recoverable in the 


original Action, the Delay of Execution, 


occaſioned by the Writ of Error, was 
_ only as to the Land; and conſequently 


the Defendant is not entitled to Coſts 


under the 4 H. 7. c. 10. 


A Writ of Error being brought, upon 


a Judgment of a Court of Great Seſſions 


in Wales, and the Judgment being af- 


firmed ; it was holden, upon the Au- 


_ thority of Smith v. Smith, Cro. Car. 425. 


that the Defendant in Error ought not 
to have Coſts; becauſe Coſts were not 
recoverable 1 in the original Action, 


An Adminiſtrator brought a Writ of 
Error, upon a Judgment in Eje&ment 
againſt his Inteſtate, and the Judgment 
was affirmed. It was holden ; that he 
ought not to pay Coſts, notwithſtand- 


ing the Delay of Execution occaſioned 
by the Writ of Error. 


An 


1 Lev. 146. 


Winne v. 
Lloyd, Mich. 
16 Car, 2. 


1 Ventr. 166. 
Legge v. Ri- 
chards, Mich. 
23 Car. 2. 
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4 Mod. 245. 
Gale v, Till, 
Mich. 5 W, 
.& M. Carth, 


201. 3.'S. 


Str. 1084. 
| Ferguſon V. 
Rawlinſon. 


Hil. 11 G, 2, 


Str. 1672. 
 Saltern y, 
Wynne, 


affirmed. It was holden that he ought 


laſt mentioned, the Doctrine of the for- 
mer Caſes is recognized. 


| Court of King's Bench, upon a Judg- 


It became a Queſtion, whether, as the 


Conſideration holden ; that he was en- 


having been brought 27 | Delay of Execur 


Te 
Coſts. 


An Adminiſtrator brought a Writ of 
Error, upon a Judgment againſt himſelf 
as Adminiſtrator, and the Judgment was 


not to pay Coſts; becauſe he was not 
liable to Coſts in the original Action. 


In a Caſe, ſubſequent to all the Caſes 


A Writ of Error being brought in the 


ment of the Court of Common Pleas, 
in an Action on the Statute againſt Uſu- 
ry, and the Judgment being affirmed, 


Defendant in Error could not have re- 
covered Coſts in the original Action, 
he ought to have the Coſts of the Suit 
upon the Writ of Error ? It was upon 


titled thereto by the expreſs Words of 
the 3 H. 7. c. 10. the Writ of Error 


£100. 


After aWrit of Error had been brought. 
by an Exccutor, upon a Judgment a- 


ns 


Cofis. 
oainſt his Teſtator, in an AQion of 
Debt upon a Bond, and the Judgment 


had been affirmed, the Executor moved 


upon the 4 Arn. c. 16. for Leave to pay 


the Principal and Intereſt due upon the 


Bond, and the Colts of the original Ac- 
tion. It was inſiſted, on the Part of 
the Defendant in Error ; that, as the 
Application of the Detendant was for a 
Favour, it being to fave a Penalty, it 


' was reaſonable, that he ſhould” pay the 
Coſts, which he had put the Plaintiff 


to by the Writ of Error; becauſe, if 
the Plaintiff were to take out Execution, 
a Court of Equity would not puniſh 
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him, for taking thoſe Coſts out of the 


Penalty, It was holden; that, as by 
Law an Executor 1s not liable to pay 


the Coſts of a Suit upon a Writ of Er- 
ror, the Court cannot order thoſe Coſts 
_ to be paid in the preſent Caſe, although 


there be a Penalty. 


But in another Caſe, where a Writ of 
Error was brought by an Executor, up- 


Str. 977.- 
Caſwell v. 
Norman, 


on a Judgment after a. Devaſtavi, and 


the Judgment was affirmed, it was hol- 
den; that the Executor ought to pay 


Cofts, 
If 


204. 


Cofts, 


By the 19 Car. 2. ft. 2. c. 2. it is en- 
acted : ©* That if any Perſon or Per- 
*« ſons ſhall ſue, or proſecute any Writ 
« of Error, for the Reverſal of any 
*+* Judgment, given after a Verdi& in 
** any Court of Record at Weſtminſter, 
«* or in the Counties Palatine of Cheſter, 


«& Lancafter or Durham, or in any Court 


« of Great Seffions in Wales, and the 
« {aid Judgment ſhall afterwards be af- 
* firmed, then every ſuch Perſon, or 
* Perſons, ſhall pay unto the Defend- 
«*« ant, or Defendants, in the Writ of 
« Error, his or their double Coſts, to be 


_« affefled by the Court, where -ſuch 


« Writ of Error ſhall be TA. for 
« the Dey of Execution.” 


By the 4 Ann. c. 16. it is, for 
the fake of preventing of Vexation 


| from ſuing out defeCtive Writs of Error, 
enacted : © That, upon the quaſhing of 


* any Writ of Error, for Variance from 
* the Record, or other Defect, the De- 


** fendant ſhall recover againſt the Plain- 


*< tiff, or Plaintiffs, iſſuing ſuch Writ 


«© his Coſts, as he ſhould have had if 


'* the Judgment had been affirmed, and 
4 « to 


Coſts. 
« to be recovered in the ſame Man- 
« ner.” 


A Writ of Error, which was brought 
| by the Defendant Mzes, upon a Judg- 
ment againſt him and the other De- 


fendant Cooper, being quaſhed, becauſe 


Cooper did not join in the Writ, a Quel- 


tion aroſe, what Coſts the Defendant 
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Ld. Raym. 
1493, 
Ginger V, 
Cooper and 
Miles, 


_ 


in Error ought to be allowed? It was 


holden ; that he ought to be allowed 
the Coſts of the Motion for quaſhing 
the Writ; and that he was beſides in- 
titled under the 4 An. c. 16. to the 
ſame Coſts, as he ſhould have had if 
the Judgment had been affirmed. 


A Writ of Error returnable before 
Judgment was quaſhed, and a Rule was 
made, that the Plaintiff in Error ſhould 
pay Coſts; it appearing, that he had 
made uſe of the Writ, after it was ſpun 
out by a Motion of his own in Arreſt 
of Judgment : But the Court added ; 
_ that if it had appeared, that the Defend- 
ant in Error had entered Continuances, 
| to defeat the Writ of Error, they would 

| have compelled him to pay Coſts. 


After 


Str. 834. Re- 


jindoz v. 


Randolph, 
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Str. 139, 
Gould v. 
CoulthurR. 


1 Barn. 177, 


Arden v. 
Lamley. 


After a Writ of Error was brought, 
upon a Judgment of H:/ary Term, the 


Plaintiff below entered Continuances 


. upon the Judgment, until the following 


Trinity Term. It thereupon becoming 
neceſlary, for the Plaintiff in Error to 
quaſh his Writ, a Queſtion aroſe, whe. 
ther the Defendant in Error ought to. 
have Coſts ? It was holden, that he 
ought not ; and by the Court: As the 
Defect in the Writ of: Error was occa- 


fHoned by the Acts of the Defendant in 


Error, which the Plaintiff in Error could 
neither foreſee or prevent, this is not a 


Caſe within the 4 Ann. c. 16. by which _ 


Coſts are given againſt a Plaintiff in 
Error, upon quaſhing a defeQive Writ 


ef Error. Another Queſtion was, whe- 


ther the Plaintiff in Error, being de-. 
feated of the Benefit of his Writ of Er- 
ror by the Artifices of the Defendant in 
Error, ought to have Coſts ? The Court. 


being equally divided as to this Queſ- 


tion, a Rule was made for quaſhing 


the Writ of Error, without Coſts of ei- 


ther Side, 


The Plaintiff's Attoracy hinged fign- 


ing Judgment, until a Writ of Error, 
which 


Coffs 


which had been ſued out, was ſpent ; 


and then brought an Action of Debt 


upon the Judgment. A Rule was made 


| abſolute, for ſtaying the Proceedings in 


the Action upon the Judgment ; and it 
was made Part of the Rule, that a new 
Writ of Error ſhould be brought at the 
Expence of the Plaintiff s Attorney, 


Upon a Rule to ſhew Cauſe, why the 
Coſts of a Writ of Error ſhould not be 
paid by the Plaintiff in the original Ac- 
tion, It appeared ; ; that he had obtained 
a Verdict, and taxed Coſts ; that Judg- 
ment was ſigned, but not entered upon 
the Roll ; that after the Writ of Error 
was ſued out, the Plaintiff entered a Re- 
mittitur as to Part of the Damages ; it 


being apprehended, that the Writ of 


' Error was ſued out on Account of an 
Exceſs of Damages. The Rule was diſ- 
charged ; and by the Court : The Plain- 
tiff had a Right to enter a Remz77itur as 
to Part of the Damages, at any Time 
before Judgment was entered upon the 


Roll; and conſequently, the bringing 
of the Writ of Error was prema- 


ture, 2 


No 


MS. Rep. 
Cooper v. 


Robins, Trin. 


i3 G. 3.in 
K. B. 
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Str. 617. 
Wyvil v. 


 Cofts, 
No Proviſion is made, by any of tha 


Statutes which have been mentioned, 


| forthe Coſts of a Writ of Error, brought 


by the Plaintiff or Demandant, upon a 
Judgment in the original Action for the 
Defendant or Tenant. 


But by the 8 & gIWW. 3- Cc. 11. itis 
enacted : ©* That if, after Judgment 


« piven for the Defendant in any Ac- 
'< tion, the Plaintiff or Demandant ſhall 
.. * ſue any Writ of Error, to annul the 


* ſaid Judgment, and the ſaid Judg- 
« ment ſhall be afterwards affirmed, or 
«*« the faid Writ of Error ſhall be dif- 
* cantinued, or the Plaintiff ſhall be 
« nonſuit therein, the Defendaat or Te- 
* nant, in every ſuch Writ of Error, 
* ſhall have Judgment to recover his 


* Coſts, againſt every ſuch Plaintiff or 


«© Demandant, and have Execution for 


* the ſame by Capras ad Sar CAGS, 


«« Prerr facias, or Elegit.” 


A Writ of Error being brought, upon 


| a Judgment for the Defendant .in the 


original AQtion, and the Judgment be- 


_ Ing reverſed, the Queſtion was, whe- 


ther 


_ Cefts, 


whether the Plaintiff in Error ought to 
have the Coſts of the Suit upon the 
Writ of Error, as well as thoſe of the. 
original Action ? It was holden ; that 
he ought to have only the Coſts of the 
original Action ; and by the Court : 
The 3 H. 7. c. 10. and the 8 & 9H. 3, 
'c. 11, do only extend to the Caſe of an 
Afirmance of a Judgment. It would 
| be unreaſonable, if either of thoſe Sta- 
tutes did extend to the Caſe of a Rever- 
fal of a Judgment; in as much as, it 
would be very hard, that any Party 
ſhould pay the Cofts, occaſioned by an 
Error in the Judgment of the Court be- 
low. This Court muſt now give ſuch 
Judgment, as the Court below ought 
to have given; namely, Judgment for 
the Plaintiff in the original Action ; 
and conſequently, as he is not entitled 
to the Coſts of the Writ of Error, un- 
der the 3 H. 7. c. 10. or the 8& 9g 
I. 3.c. 11. he will only have the Coſts 
of the original Action. 
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1 Lev. 63. 


Porter v. 


Harris and 


another, 


C3. Pr in 

C.B: 1097; 
Largdon v, 
Vinnicombe 
and anoiber, 


'Coſts. 


CHAP. XXXV. 


Of Cofis, where there -is Tudg- 


ment, or a Verdict, as'to Part 
forthe 'Phintif. _ 


FN an Adtion of Covenant againſt 
two 'Perfons, 'there 'was :Judgment 


| by'Default againſt one of them : But 


there was a Verdict for the other, who 
Had pleaded Performance of the Cove- 
nant,' the Breach whereof was :afl gned, 
A Queſtion arifing concerning Coſts ; 
it was holden ; that the Defendant wha 
had pleaded ſhould have Cofts ; and that 
the Plaintiff' ſhould have neither. Da- 
mages nar Coſts as to the other De- 
fendant : In as much as, it appears from 
the Verdi, which finds the Covenant 


to have been performed, that the Plain- 


tiff had no Right of Aion, 


| An Action of Aſumpfic being brought 
againit two Perſons, one of them let 
_ Judg- 


.Cofts, 2ITI 

Judgment go by Default ; the other 
pleaded 707: Aſſump/ 7, and the Ifue 
thereupon joined was found for him. 
A Queſtion arifing concerning Coſts ? 
It was holden ; that, as the Plea of non 
Aſumpfit went to the Whole of the 
Plaintiff's Declaration, he was not, en- 
titled to any Coſts on Account of the 
Judgment. by. Default : And that the 
Defendant, for whom there was a Ver- 
dit, was intitled to Coſts, 
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Af | 
Defendant demurred, and there was You: | 
nm 


Judgment for him upon the Demurrer ; To wy G, 3. 
to the other Count he pleaded, and 
upon the Trial of an Ifſue joined on 
the Plea, there was a Verdi. for, the 
Plaintiff, A Queſtion ariſing concern- 
ing Coſts ? It was holden ; that, as there 
was a Verdict for Plaintiff, he was en- 
titled to Coſts upon one Count, and. 
that the Defendant was not entitled to 
any. Caſts, on Account of the . Judg- 
ment upon the Demurrer. h 
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-th 1s the Practice of the Court of 
Common Pleas, to allow the Plaintiff 
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Cofts. 
Coſts as to all the Iſſues, if any one 
be found for him, although one or - 
more of the Ifſues are found for the 
Defendant. | 


Tempeſtv. Three feigned Ifſues being ordered. 
= 4 TI to be tried, there was a Verdict for the 
Defendant upon the moſt material Ifſue ; 
and a Verdict for the i laintiff upon the 
other two, A Queſtion ariſing, whether 
the Plaintiff ought to have any Coſts ? 
It was holden ; that he ought to have the 
Coſts of all the Iffues ; and by the Court: 
If any one Iſſue be found for the Plain- 
tiff, he is entitled to Coſts as to all the 
Iffues. i | 


But it is not the Practice of the Court Ml 
of King's Bench, to allow the Plaintiff 
| Coſts as to any Iflue, which is found | 
for the Defendant. 


MS. Rep. A Rule to ſhew Cauſe, why ſome 

"magehry ** Counts ſhould not be ſtricken out of 

| 42h the Declaration, was diſcharged ; and 
by Lord Mansfield Ch, J. it is not ne- 
ceſlary, to make ſuch a Rule abſolute; 
in as much as, the Iflues, upon thoſe 


-:- -Bounts, 


\ Coſts. 213 
Counts as to which Evidence ſufficient 
to entitle the Plaintiff to recover is not 
given, ought to be found for the De- 
fendant : And the Maſter informs us ; 
that he does never allow the Plaintiff 
Coſts, as to thoſe Counts, the Iflues 
upon which are found for the Defendant. 


P 3 CHAP, 
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Str. 1066. 


 Dibben v. 
Cook and 
others. 


Colts; 


_EfaP. Xxxvr. 


In what Caſes, one or more of the 


Defendants, for whonr there is 
a Verdi&, aretentitl-d to Coſts, 


EFORE the Statute of the 8 & 
TW. q.c. 11. if two or more Per- 
ſons were Defendants in an Acton, 


and the Plaintiff obtained a Verdi& 
againſt one of them, the other or others 


were not entitled to any Coſts, notwith- 
ſtanding there was a Verdict for ſuch 
other or others ; the Conſtruction of all 


the former Statutes, by which Coſts are 


given to a Defendant, having been ; 
that they only give Coſts, where there 
is a Verdict for all the Defendants 1 inan 
Action. 


© By the 8@gVW.2,.c. 11. it is en- 


acted : © That where ſeveral Perſons 
*« ſhall be made Defendants, in any 
« Adin or Plaint of Treſpaſs, Afault, 
Se falls Impriſoament or Ejeftione fir- 


66 me, 


Coffs. 


i* me, and any one or more of them 
«« ſhall be, upon the Trial thereof, ac- 
« quitted by Verdict, every Perſon 9 
« acquitted ſhall recover his Coſts, in 
«4 like Manner as if the Verdi had been 
«* oven againſt the Plaintiff or Plain- 
*« tiffs, and acquitted. all the Defend- 
« ants ; unleſs the Judge, before whom 

* {uch Cauſe ſhall be tried, ſhall, im- 
4 mmediately after the Trial thereof, in 
_ « open Court certify upon the Record 
« under his Hand, that there was a 
i reaſonable Cauſe for making ſuch 
* Perſon a Defendant.” 
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It has been holden ; that 8 & 9 Str. 1006, 


Dibben v. 


IV. 3. c. 11. does not extend to an AC- Cook and 


tion of Treſpaſs upon the Caſe; and 
by the Court : The Word Treſpaſs, 
therein contained, does only mean Treſ- 
paſs UI et Ar mis. : 


It has bank likewiſe holden ; that this 


Statute does not extend to an Action of 
Trover. 


In an Action of Replevin againſt two 
Ferſons, there was a Verdi for one 


P 4 of 


% 


hers. 


2 Barn. Th 8, 
Loman v.The 
Biſhop of 


London. 


MS. Rep. 


Ingle v. 
Wordſworth 
and others 


Trin. 1 G. 3. | 


in K, B, 
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2 Barn, 103. 


Jenkinſon v. 
Hoole and 


Others, 


-_ ous. 
of them ; and the Judge had not cer- 
tified, that there was © reaſonable Cauſe 
for making hir: » Defendant. A Queſ- 


tion arifing, wherher this Defendant 


was cnltitied to Coſts under the 8 & 9. 
W.3.c. 11.7? It was holden, that he 
was not; and by Lord Mane! Ch. ]. 
in the Caſe of Dibben v. Cooke, Str. 1296, 
it is laid down; that the Word Treſ- 
paſs in that Statute. does only mean 
Treſpaſs vi et Armis. It has been like- 


wiſe holden, in a Caſe reported 2 Rell. 


Rep. 434. that an Action of Replevin 
is not within the Meanin g of the 27 Elis, ' 
c. 8. by which a Writ of Error in the 
Exchequer-Chamber 1s g1ven, upon 2 
Judgment of the Court of King's-Bench 
in an Action of Treſpaſs, However 


agreeable, therefore, it may be to natu- - 


ral Juſtice, that the Defendant in the 


- preſent Caſe ſhould have Coſts, as this 


Matter is ſettled by Determinations, the 
Court ought not to depart from thoſe 
Determinations, 


In an Action of Ejetment, againſt 
Hyiole and three Others, the Plaintiff 
obtained a Verdict againſt all the De- 

_  fendants 


Cofts. 


fendants except Hocle; and there was 


no Certificate, of a reaſonable Cauſe for 
making him a Defendant. The Coſts 


of Hoole being taxed at no more than 


| three Pounds, he obtained a Rule to 

ſhew Cauſe, why he ſhould not be al- 
lowed a third Part of a Defendants com- 
mon Coſts, and all his extraordinary 
Coſts. The Rule was afterwards diſ- 
charged with Coſts; it appearing to be 
a Contrivance, to charge the Plaintiff 
with the extraordinary Coſts, which had 
been incurred on Account of the other 
Defendants as well as Z7:z/e; and that 
| Hyele was indemnified | by one of the 
| Defendants, to whom he was Tenant. 


In an Action of Treſpaſs v! ef Arms 
again(t four Perſons, the Plaintiff ob- 
tained a Verdict againſt one of them : 
But the other three were found not 
ouilty; and there was no Certificate, 
of a reaſonable Cauſe for making them 
Defendants. Upon an Afidavit, that 
the Plaintiff was a poor travelling Fez, 
theſe Defendants obtained a Rule to 
ſhew Cauſe, why the Coſts, to which 


_y were entitled, ſhould not be de- 
ducted, 
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2 Barn. Sup. 
1. Mordecal 
v. Nutting 
and otners, 
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2 Barn. 122, 
Yales v, Gun, 


the other Defendant. The Rule was 


'rer was afterwards argued, and Judg- 


Prothonotary, to tax the Coſts of the 
Trial for the Plaintiff, and the Coſts of 


Coſts, 


ducted, out of what was due to the 
Plaintiff for Damages and Coſts from 


afterwards diſcharged; and by the Court: | 


"The preſent Application is quite un- 
precedented. MT. 


An Ifſue being joined, and there be- 
ing likewiſe a Joinder in Demurrer, the. 
Plaintiff proceeded to Trial of the Iffue, 
and obtained a Verdict, The Demur- 


ment was given for the Defendant. A 
Queſtion arifing concerning Colts, the 
Court of Common Pleas- ordered the 


the Demurrer for the Defendant ; and 
that the taxed Coſts, which amounted to 
the lefſer Sum, ſhould be deducted out 
of thoſe which amounted to the greater. 


TS 


CHAP. 


C 


offs. 
CHAP. XXXVIL 


Of Coſts, where Leave is given to 
plead ſeveral Matters. 


Hr os 5/4. c:16/007 4. fe 


enacted': ** That it ſhall be lawful 


« for any Defendant or Tenant in any 
« Aion or Suit, or for any Plaintiff in 
© Replevin, in any Conrt of Record, 
« with Leave of the Court to plead as 
* many ſeveral Matters thereto, as he 


* ſhall think neceſſary for his Defence.” 


By par. 5. it is provided : ©* That if 
« any ſuch Matter ſhall upon Demurrer 
* joined be judged inſufficient, Coſts 
*« ſhall be given. at the Diſcretion of 


* the Court; or if a Verdi& ſhall be. 


* found upon any Iflue in the ſaid Cauſe 
«* for the Plaintiff or Demandant, Coſts 
* ſhall be given in like Manner ; unleſs 
** the Judge, who tried the ſaid Iflue, 
* ſhall certify ; that the ſaid Defendant 

LC or 
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2 Barn. 1r12. 
Greenhew v. 


Weep, 


Cofts. 


'** or Tenant, or Plaintiff in Replevin, 
© had a probable Cauſe to plead ſuch 
-«« Matter, which upon the ſaid Iſſue 


*« ſhall be found againſt him,” 


In an AQtion of Treſpaſs vi et Arms, 
the Defendant, with Leave of the Court, 


pleaded Not Guilty and two ſpecial 
Pleas. To the latter Pleas the Plain- 


tiff demurred; and there was Judgment 
for him upon the Demurrer : But up- 
on the 'I rial of the Ifſue, joined upon 
the Plea of Not Guilty, he was non- 
ſuited. A Queſtion ariſing concerning 
Coſts, the Court of Common Pleas, af- 
ter conſulting with the Judges of the 


_ other Courts, amongſt whom there was | 
a Difference of Opinion, ordered the 


Prothonotary, to tax the Coſis of the | 
Demurrer for the Plaintiff, parſuant to 
the 4 Ann. c. 16, and that ſo much, as 


ſhould be allowed upon that Taxation, 


ſhould be deducted out of the Coſts 
taxed for the Defendant on Account of 


the Nonſuit. 


In an Action upon the Caſe, for cri- 
minal Converfation with the Plaintiff's 


Ls | 


Cofts. 


Court, pleaded Not Guilty, and not 
ouilty within ſix Years. On the for- 
mer Plea Iffue was joined ; to the Jat- 


Wife, the Defendant, with Leave of the. 
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MS. Rep. 
Cook v, 
Sayer. Hil, 
a2 (3. 2-30 
K. B, 


ter there was a L'emurrer. Upon the. 


Trial of the Iflue a Verdit was found 


for the Plaintiff, with fiſty Pounds Da- 


mages, Upon the Demurrer, which 


was afterwards argued, Judgment was 
given for the Defendant. A Queſtion 
arifing concerning Colls, the Court of 
King's Bench ordercd; that the Detend- 
ant ſhould have the Coſts of the De- 
murrer ; and that neither Party ſhoutd 
have the Coſts of the - Trial; and by 


Lora Mansfield Ch. J. We arc of Opi- 


nion ; that the particular Circamftances 
of this Caſe are ſufficient to warrant our 


determining 1t, without going into the. 


general Queſtion, which mignt require 
a good deal of Contideration. 'The PDe- 
tendant ought to have the Coſts of the 
| Wn . " WY | 

Demurrer; it appearing from the Judg- 
ment thereupon, taat the Plaintit had 


no Right of Action. The Flaintitf 
ought not to have the Colts of the Trial; 


becauſe, as the Demurrer weat to the 
Right of Action, he acted tnpreperly, 
IN 
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Coſts. 


in proceedin g to the Trial of. the-Iflue, 


before Judgment was given upon the 
-Demurrer. It would moreover be un- 
reaſonable ; . that the Plaintiff, who, as 


it now appears, had no Right of Action, 


2 Barn, Sup. 


33. Bright v. 
Jackion. Hil. 


_ two Matters in Bar of the Defendants 
Avowry. Iflue being joined upon both 
Pleas, one of the Iflues was found for 
the Plaintiff, the other for the Defend- 


23 G. 2. 


ſhould, notwithſtanding there is a Ver. 


_ did for him, be ſuffered to recover Da- 
mages; and unleſs he be ſuffered. to do 
this, he cannot be entitled to the. Coſts 


of the T'rial. On the other - Hand, it 
is not reaſonabe ; that the Defendant 


ſhould have the Coſts of the Trial of an 


Iflue, which has been found againſt him, 


In an Action of Replevin, the Plain- 
tiff, with Leave of the Court, pleaded 


ant. As the Judge, before whom the 
Cauſe was tried, did not certify ; that 
the Plaintiff had a probable Caule to 


plead the Matter, the Iffue upon which 


was found for the Defendant, a Que- 


| tion aroſe, whether the Defendant 


ought to have the Coſts of that Ifſue ? 
It was holden that he ought ; and by 
| the 


Coffs. 


the Court: As an Avowant is in the 
Nature of a Defendant, he is within the 
Meaning of the 4 Ann. c. 16, 


There ſeems to be a Miſtake in this 
Report, which ſays, that an Avowant 
is within the Meaning of the 4 An. 
c. 16, becauſe he is in the Nature of a 
Defendant ; it not being the Intention 
of that Statute, to give Coſts in any 
Caſe to a Defendant, who has pleaded 
ſeveral Matters, The Proviſion as to 
Cofts, in far. 5. of that Statute, is not 
penned in very clear Terms : But the 
Intention thereof appears to be ; that if 


two Matters are pleaded, and one of the 


Iffaes joined upon theſe be found for 
the Plaintiff, he ſhall have the Coſts not 
only of that Iflue, but alſo of the other 
Ifine, notwithſtanding this is found for 
the Defendant ; unleſs the Judge, be- 
fore whom the Cauſe was tried, ſhall 
certify ;* that the: Defendant had a pro- 
bable Cauſe to plead the Matter, upon 
which the Iflue found for the Defend- 
-ant'was joined. If this be the Intention 
-of the..4 Ann. c. 16. the Cenſequence 
1s; that a: Defendant, who has pleaded 


1 = ſeveral 


as 


nn 
| 
by 


(| 
[| 
'® 
© 
(| 
81 
'V 
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Colts. 
ſeveral Matters, ſhall, in caſe he obtain 


a Certificate, be exempted from the 
Colts of an Iflue, which has been found 


for him : But he is not in any Caſe en- 
titled to the Colts of ſuch Iflue. Upon 


the whole, it is not probable ; that the 


Judgment of 'the Court of Common 


Pleas was in this Caſe founded upon an 
Opinion, that an Avowant 1s 1n the Na- 
ture of a Defendant. It is on the con- 
trary extremely probable ; that theJudg- 
ment of that Court was founded upon 


an Opinion, that, although th2 Word 


Avowant is not contained in the 4 Ann, 


 C. 16. an Avowant in an Action of Re- 


plevin 1s equally within the Meaning of 
that Statute, as a Plaintiff in any other | 
Action. There is ſcarce Room for. 
Poubt, that the Word Avowant was 
omitted in that Statute by Accident ; 


a Certificate being thereby made as ne- 


cefſary, to exempt a Plaintiff in an Ac- 


tion of Replevin from Colts, as it 1s to 


exempt a Defendant in any ether Ac- 


tion therefrom ; and conſequently it _ 


muſt be intended ; that an Avowant in 
an Action of Replevin ſhould have the 
ſame Right to Coſts, as is thereby given 
to a Plaintiit in any other Action, : 
| t 


- 


Cds. 225 
It may moreover be fairly inferred, 2 Barn. 121. vx 
from another Caſe ; that an Avowant Dent. Eaſt. = 
in an Action of Replevin is equally *#©:* 
within the Meaning of the 4 Arn. c. 16. . 
as a Plaintiff in any other Action, Four ft 
Iſues being joined, upon four Pleas to 
an Avowry in an Action of Replevin, 
three of them were found for the Plain- 
tiff; the fourth for the Avowant. The 
Judge, before whom the Cauſe was 
tried, not having certified, that the Plain= 
tiff had a probable Cauſe to plead the 
fourth Plea, the Avowant obtained a 
Rule, for the Plaintiff to ſhew Caule, 
why he ſhould not pay Coſts as to the 
fourth Plea. As the Judge did after 
the obtaining of the Rule certify, that 
the Plaintiff had a probable Cauſe to 
plead the fourth Plea, it was diſcharg- 
_ ed : But the Plaintiff was ordered, to 
pay the Avowant his Coſts of the Ap- 
plication. Fo 


Tf the Opinion of the. Court had not 
been, that an Avowant in an Action of 
Replevin is equally within the Meaning 
of the 4 Arn, c. 16. as a Plaintiff in any 
other Action, they would not in this 


Q:- _ Caſe 


Sayer 2Co. 
Howard v, 
Cheſhire, 


Coſts, 
Caſe have granted a Rule to ſhew Cauſe; 
nor would they, upon diſcharging the 
Rule, have ordered the Plaintiff, to pay 
the Avowant his Coſts of the Applica- 
tion. 


Upon a Rule to ſhew Cauſe, why the 
Plaintiff ſhould not have the Coſts of 


a Plea of Juſtification, it appeared ; that 


the Defendant in an Action of Treſpaſs 
had, with Leave of the Court, pleaded - 
Not Guilty and a Juſtification ; that 
Iflues were joined upon both Pleas ; 
that a general Verdict was found for 


| the Plaintiff, with one Penny Damages; 


and that the Judge, who had not cer- _ 
tified, that the Defendant had a pro- 
bable Cauſe to plead the Matter plead- 


ed in Juſtification, had certified upon 


the 43 Eliz. c. 6. A Queſtion ariſing, 
whether the Plaintiff ought to have the 
Coſts of the Plea of Juſtification ? Tt 
was holden, that he ought not ; and 


- by Deniſon J. (Ryder Ch, J. being ab- 


ſent) it has been ſaid; that, as the Iſſue 


joined upon the Plea of Juſtification is 


found for the Plaintiff, and the Judge 


has not certified, that the Defendant 
had 


Coſts. 


had a probable Cauſe to plead the Mat- 


ter therein pleaded, the Plaintiff is en- 
titled, under the 4 Arn. c. 16, to the 
Coſts of that Plea : But the Words of 
that Statute are, ** that Coſts ſhall,” 


in ſuch Caſe, © he given at the Diſ- 


*cretion of the Court ;” and it has 
been reſolved, at a Meeting of the 
Judges, that if there be a Certificate 
upon the 43 Eliz. c. 6. the Plaintiff 
ſhall not have the Coſts of any Plea 


pleaded with Leave' of the Court; al-- 
though the Iſſue thereupon joined be. 


found for him ; and the Judge have not 
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certified, that the Defendant had a pro- | 


bable Cauſe to plead the Matter therein 
pleaded. 


As it is not required by the 4 Ar. 
c. 16, that a Certificate upon that Sta- 


tute ſhould be granted at the Trial of 
the Cauſe, a Certificate thereupon may . 


be granted at a ſubſequent Time. 


Qz CHAP. 


2 Barn. IZl, 2 
Cremer v. 
Dent. 
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2 Int. 289. 


Dyer 159. 


Pointel v. 
Reynolds, 


Coſts. 
CHAP. XXXVIIL 
Of double and treble Coſts. 


'F double or treble Damages are 
g1ven by a Statute, in a Caſe where- 


1n fingle Damages were recoverable at 


the Common Law, the Plaintiff may 


recover double or treble Coſts, as well 


as ſuch double or treble Damages, al- 


though the Statute be filent as to Coſts. 


"The SH 6c 9. whereby treble 
Damages are given in the Caſe of a for- 


cible Entry, is filent as to Coſts ; yet | 
_ treble Coſts are recoverable in an Adt- 


on upon that Statute ; becauſe ſingle 
Damages were recoverable at the Com- 


mon Law in an Action for a forcible 
Entry. 


In an Action upon the 2 H. 4. c.1. 
by which double Damages are given, . 
to the Perſon who has been ſued in a 
Court of Admiralty for a Thing done 

| upon 


Coſts. 


upon Land, the Plaintiff, although that 


Statute be filent as to Coſts, may re- 
cover double Coſts in an AQtion there- 
upon : For no Court of Admiralty has 
Juriſdiction in any Thing done upon 


Land, and an Action upon the Caſe 
did always lie at the Common Law, for 
ſuing in a Court which had not Juriſ- 


diction. 


By the2@ 3//.& M. c. 5. treble Da- 


mages and Ce/ts are given, in an Action 


upon the Caſe for a Reſcue. A Que- 
| ſtion ariſing, whether, as that Statute 
does not expreſsly ſay 7reble Cofts, the 


Plaintiff in an Action thereupon ought 


to have more than ſingle Coſts? It was 
holden, that he ought to have treble 
Coſts; and by the Court : This Caſe is 


within the Reaſon of the Caſes, wherein 


\ 1t has been holden; that if treble Da- 
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Carth. 321, 
Lawſon v. 
Story. Skin, 
666.0. Ge 
Ld, Ravm. 
1958. C. 


mages are given by a dtatute, in a Caſe. 


in which ſingle were recoverable at the 


Common Law, the Plaintiff in an Ac- 


| tion upon the Statute, may recover 


| treble Coſts ; and if there were not ſuch 


Caſes, the true Conſtruftion of the 
2&@ 3W. & M. c. 5. would be, that 


Q-2 the 
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2 Inſt. 289. 


Moor 915. 
Hardr. 152. 


Dyer 177, 


_ z Inſt, 289. 


Coffs. 


the Word treble, therein contained, does 
equally relate. to the Word Ly as to 
the Word Damages. 


But if a Statute give double or tre- 
ble Damages, in a Caſe wherein Da-_ 


_ mages were not recoverab'e at the Com- 
mon Law, the Plaintiff in an Action 
_ upon the Statute, cannot recover Coſts; 


for, as the Statute of Gloucefler does 
only give Coſts, in Cates - wherein Da- 


| mages were recoverable at the Common 


Law, or are given by par. 1, of the firſt 


_ Chapter thereof, it can never operate, 


ſo as to add Coſts to the Damages given 


byaſubſequent Statute; and conſequent- 
1y, the Plaintiff, in an Action upon the 


ſubſequent Statute, can only recover the 
Damages thereby given, 


The 1& 2 Ph, & MM. c. 12. makes 
the Perſon, who drives a Diſtreſs out 
of the Hundred, liable to the Penalty 
of five Pounds, and treble Damages : 
But Coſts are not recoverable in an Ac- 


tion upon that Statute ; becauſe an Ac- 


tion did not lie at the Common Law, 


for driving a Diſtreſs out. of the Hun- 2 
' dred, 


Some 


Cos, 


Some Caſes, in which double or tre- 


ble Coſts are given by” particular Sta- 
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tutes, have already been mentioned ; as 


in an Action of Replevin; in an Action 
of Waſte; in an Action of Debt, for 
not ſetting forth Tithes;z in an Action 
againſt an Officer, on Account of ſome=- 
thing done by virtue of his Office; in 
a Suit upon a Writ of Prohibition ; and 
in a Suit upon a Writ of Error, It is 
not neceſlary to repeat any of theſe 5 
nor 1s it neceſſary, to mention many 


other Caſes, wherein double or treble 


Coſts may be recovered, concerning 


which 1 no Queſtion has ariſen. 


In an Adion, brought againſt 2 Per- 
| ſon diſcharged under a Statute for the 
Relief of inſolvent Debtors, for a Debt 
due before his Diſcharge, the Defend- 
ant pleaded the Diſcharge in Bar of the 
Action, and obtained Judgment, Be- 


Ing thereupon entitled under the Sta- 
| tute to treble Coſts, a Queſtion aroſe, 
_ from what Time he ought to be allow- 


ed ſuch Coſts ? It was holden ; that he 
ought to be allowed them, from the 
Time of putting in his Plea. 


-:: It 


2 Barn. 112, 


Harper v, 
Sherrard, 


* © z 
: Le 2 en. em... _ 


£32. Colts. 


TT Roe laid down in one Caſe ; that, 
2diawney v, Dough a Perſon be entitled to double 
Babbe. Hil. or treble Coſts, he is only entitled to 
16 Fart. have ſuch Coſts as are given by the Jury 

doubled or trebled, and not ſuch as are 


given by the Court de Increments. 
Fg 


Cro.Eliz 552. But in two Caſes, prior to this Caſe, 

I horough- | . MCs 
goodv., | A contrary Doctrine is laid down, 
Scroggs. 


' Mich. 38 El. 2 Leon. 52, Rolfton v. Chambers. Mich. 29 Eliz. 


3 Lev. 351! And in two Caſes ſubſequent thereto 
Sande, Chld.- oh © 
Paſch. cW. It 1s laid down ; that wherever a Perſon 


& M. Carth. 5; entitled to double Coſts, the Coſts 
321. Lawſon, 


v Story. Trin, given by the Court de Increment, are 
Is 9s to be doubled, or trebled, as well as 
thoſe given by the Jury. 


Str. 1048, The Dodqtrine of the four Caſes laſt 
Smith qui tam A . | : 
* mentioned is adhered to in a modern 


_ Trin. 9G.2. Caſe; and the Authority of the Caſe 
of Lawſon v. Story, Garth, 321, 1s there- 
in expreſsly recognized. The Plaintiff 
having obtained a Verdi&t againſt the 
Defendant, in an Action for ſuing in a 
Court of Admiralty, on Account of a 
Matter ariſing upon Land, in which 
Caſe double Damages are given by 2 Hl. 


4+ 


Cofts. 


4.c. 11, A Queſtion aroſe, whether 


the Coſts given by the Court de Incre- 
mento ought to be doubled ? _ It was 


holden, that they ought; and by the 
| Court : The Coſts de [ncremento ought, 
in ſach Caſe, to be coubled, as well as. 


thoſe given by the Jury. 


In an Action againſt a Conſtable, on 
Account of ſomething done by virtue 
of his Office, a Verdict was found for 


him. There not being an Allowance 
of double Coſts upon the Poftea, a Que- 


ſtion aroſe, whether the Defect of ſuch 
Allowance could be cured by the Court? 
It was holden, that it could not; and 
by the Court: As the Words of the 
7 Ja. 1.C. 5. are, © That the Juſtices, 
{« Juſtice, or other Judge, before whom 


* the Matter ſhall be tried, ſhall, by 
« virtue of this Ac, allow the Defend-_ 


* ant his double Coſts,” and ſuch dou- 
ble Cofts are not in the preſent Caſe al- 

lowed upon the Poftea, the Court has 
no Power to allow them. 


The Court being moved for the treble 
Coſts, given by the I0&@ 11, 3. c. 10. 
upon 
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2 Ventr. 48: 
Anon. 'Trin. 
1 W. & M. 


Str. 50. 
Rex v. Po- 
land. 

Eaſt, , G. 1s 


Coſts, 
upon an Afﬀidavit of two Perſons, that 
the Defendant, a diſbanded Soldier, had 
been acquitted upon an Indidtment for 
Hegally exerciſing a Trade; the only 
Doubt was, whether ſuch Coſts ſhould 
be ordered by a Rule of Court, founded 
- upon the Afﬀidavit? Or whether a Sug- 
geſtion of. the Facts ſworn in the Aﬀi- 
davit ſhould be entered upon the Roll, 
.. In order to entitle the Defendant to tre- 
| ble Coſts ? The Caſe of Walker v, Eger- 
ton, Hil, 7 W. 3. was cited ; in whicha 
Suggeſtion was entered upon the Roll, 
for the ſake of entitling the Defendant, 
who was a Collector of the Land-Tax, 
to treble Coſts, in theſe Words, ** be- 
« cauſe it appears to the Court upon 
_ « Examination, that,” &c., The Caſe 
of Bateman v. Wallis, Trin. 9 W. 3. and 
the Caſe of Brampton v. Crabb, Hil, 
3 G.1. were likewiſe cited. Upon the 
Authority of theſe Caſes, the Court, for 
| the ſake of entitling the Defendant to 
. treble Coſts, ordered a Suggeſtion to 
be entered upon the Roll, in thefe 
Words, * becauſe it appears to the 
* Court upon the Oath of two credible 


«© Witneſfles, that,” &C. 


In 


Cofts. 

| In an Action againſt a Commiſſioner 
_ of the Land-Tax, the Plaintiff was non- 
ſuited. As the Judge, before whom the 
Cauſe was tried, had not allowed treble 
Coſts, a Queſtion arole, whether the 
Defendant ought to have treble Cofts ? 
A Rule was made for treble Coſts ; and 
the Court ordered an Entry to be made 
upon the Roll, in theſe Words, © be- 
* cauſe it appears to the Court upon 
«* Examination, that the Defendant was 
« 2 Committioner, and in the Execution 
* of his Office as a Commithoner, pur- 
« ſuant to an Act of Parliament,” 


The Plaintiff having moved for Leave 
to diſcontinue upon Payment of Cots, 
the Defendant, upon an Afiidavit of his 
being a Juſtice of the Peace, and that 


the Action was brought againſt him on 


Account of ſomething done by virtue 
of his Office, moved for double Coſts. 


It was hereupon made Part of the Rule 


for Leave to diſcontinue, that the De- 
fendant ſhould have double Coſts ; and 
by the Court : After a Verdic& in ſuch 
Caſe, a Suggeſtion upon the Roll is ne- 
ceſlary to entitle the Defendant to dou- 

ble 
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Ca. Pr in 
C. B Hunt 
v. Robinſon, 


Trin. 5 G,r, 


Str. 974. 
Deveniſh v. 
Mertins, F.alt. 


4 3-2 


Barton and 


Miles and Q. 
thers. Rep. 


P. 
Hardw. 126. 
Trina. $ G. 2. 


Cofts. 


ble Coſts : But, where Leave is given 
to diſcontinue, the Court may make it 
Part of the Rule for giving Leave to 
diſcontinue, that the Defendant ſhall 
have double Coſts, 


. Upon a Rule to ſhew Cauſe, why a 
Suggeſtion ſhould not be entered upon_ 
the Roll, in order to entitle the De- 
| fendants to double Coits, it appeared ; 


that the Defendants were ColleQors of | 


the Tax for Window Lights ; that the 
Action, which was an Action of Trover, 
was brought againſt them for the taking 

of Goods by virtue of their Office ; and 
that there was a Nonſuit, for want of the 
Plaintiffs proving a Property in the 
Goods, The Rule was made abſolute ; 
and by Lord Hardwicke Ch. }. in a late 
| Caſe of the ſame Kind, wherein there | 
was 2 Diſcontinuance, a Rule of Court 
was made for double Coſts : But there 
being in the preſent Caſe a Nonſuait, 
Judgment muſt beenteredupon the Roll, 
and a Suggeſtion mnſt be afterwards 
entered thereupon. As the Plaintiffs were 
nonſuited for want of proving Property 
in the Goods, it could not appear to the 


Te 


Coſts. 


Judge, before whom the Cauſe was tri- 
ed; that the Defendants were Officers ; 
and that the Action was brought againſt 
them, on Account of ſomething done 
by virtue of their Office ; and conſe- 
quently, as there was no Opportunity 
for the Judge to allow double Coſts 
upon the Poftea, the Defendants have | 
' no other way of coming at double Coſts, 


than by entering a Suggeſtion upon. the 
_ Roll. | 


CHAP, 


"P3B 


Cofts. 


CHAP. XXXIX. 


 . In what Caſes, the. Court will 


"14 Raym, 
697. 


1 Barn. IO. 


4 


4 Mod. 379. 


Roberts v. 
Cook. 


2 Barn. FLOP. 
Hatter ſley V. 


Jackſon, 


make a Rule | for ftaying the 
Proceedings in a ſecond Action, 
until the Cofts of a former Ac- 
tion ſhail be paid. 


F a ſecond Action of Eje&ment be 
brought, upon the ſame Demiſe on 


which a former Action was brought, 
the Court will make a Rule for ſtaying 
the Proceedings in the latter Action, 


until the Coſts of the former ſhall be 
paid. 


- HU 


And the Court will as well do this, 
where there was a Nonſuit in the for- 
mer Action, as if the Merits had been 
therein tried, 


| And the Court will as well do this, 
where the ſecond Action 1s brought in 


a different Court, as if it had been 


brou ght 


Colts. 
brought in the Court, wherein the for- 
mer Action was brought. 


A Rule was made for ſtaying the 
Proceedings in a ſecond Attion of Eje&- 
ment, until the Coſts of a Judgment of 
Nenprefi, in a former Attion upon the 


fame Demiſe, ſhall be paid. 


The Leffors of the Plaintiff had be- 


fore delivered three Declarations, in 
Actions of Eje&ment, in the Court of 
Common Pleas; and two, in Actions of 


Ejeament, in the Court of King' s Bench, 
for the ſame Premiſles ; and, aber giv-. 


2.49 


Pr. Rep. 174. 


Pendock ve. 
Jobaſon. 


Sir 1099, 
Thruftout on 
the Demiſe of 
Parker and 
Wite v, 
Troubleſome. 


ing Notices of Trial i in the five Actions, ; 


had countermanded all the Notices 
Time enough to ſave Coſts. The Court 
being moved, to ſtay the Proceedings, 


until the Coſts in all the other Actions 
ſhall be paid, no Rule was made; and 
by the Court: A Defendant is not in 


luch Caſe entitled to Coſts. 


Upon a Rule to ſhew Cauſe, why the 
Proceedings ſhould not be ſtayed, until 
the Coſts in two other Actions of Eject- 
ment ſhall be paid, it appeared ; 3 that 


4 1N 


MS. Rep. 
Doe on the 
Demiſe of 
Ginger v, 
Barnardilon, 
Eaſt. 13 G. 5. 
in C. B. 


w ge 9 TID 1 LT ——_ 4 
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preſent Action was by a Rule of Court 


for the Leffor of the Plaintiff attended, 
was ſtricken; and that no further Pro- 
ceedings were had in that Action : That 


made a Defendant ; that a ſpecial Jury, 


| and that no further Proceedings were 


ciſed by Courts over Actions of Eject- 


not appear ; that a Rule like that now 


ſhould, for the ſake of preventing Vex- 
ation, be made in the preſent Caſe ; and 
we have Reaſon to believe, that the other 


Coſts. 
in one Action of Ejectment, upon the 
ſame Demiſe, the Defendant in the 


made a Defendant ; that a ſpecial Jury, 
at the ſtriking of which the Attorney | 


in a ſecond Action of Fjectment, upon 
the ſame Demiſe, the Defendant 1n the 
preſent Action ' was by Rule of Court 


at the ſtriking of which the Attorney 
for the Plaintiff attended, was ſtricken; 


had in that Action. The Rule was 
made abſolute; and by the Court : 
Greater Power has always been exer- 


ment, than over other Actions. It does 


applied for has ever been made : But it 
is highly reaſonable, that ſuch a Rule 


Courts will, for the Time to come, make 
ſuch Rules in Caſes like the preſent. |} 
A ſecond 


Cofts. 


A ſecond ARtion of Eje&ment belag 


brought, upon the ſame Demiſe; by the 


[effor of the Plaintiff in a former Action, 
who was in Cuſtody, under an Attach- 
ment for the Non-payment of the Coſts 


of the former Action, the Court was 


moved ; to ſtay the Proceedings, until 
the Coſts of the former Action ſhall be 


paid. No Rule was made ; and by the 
Court: As the Leflor of the Plaintiff 
is in Cuſtody, under an Attachment for 


Non-payment of the Coſts of the for- 


mer Action, there is no Reaſon for the 


Court to' make the Rule now applied 


for; ſuch an Attachment being in the 


Nature of a Capias ad Satisfaciendum.. 
1f the Defendant, againſt whom there 4 
has been a Verdi in an Action of E- 


jetment, bring an Aftion of Ejetment 


againſt the Plaintiff in the former Action 
for the ſame Premiſfſes, the Court will 
not make a Rule, for ſtaying the Pro- 


R, 24x 


i Barn, 127. 
Bead on the 

rome eh of 

Mortimer v. 


Denn. 


Mod. 379. 
LEE RD 
Cook; ; 


ceedings until the Coſts of the former 


Action ſhall be paid, 


if the Defendant, aſter bringing a 
Writ of Error ypon a Judgment againſt 


K-- him 


Salk. 2 59. 
Fenwick y. 
Groveſhor, 
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Coſts. 
him in an AQion of Ejectment, bring 
an Attion of Eje&tment for the ſame 
Premiſles, the Court will not make 2 
Rule, for ſtaying the Proceedings upon 
the Writ of Error, until the Coſts of 
the firſt Action. of Eje&tment ſhall be 
paid : But the Court will in ſuch Caſe 


_ make a Rule, for ſtaying the Proceed- | 


1 Bzrn. 1c0. 


T azarus v. 


P:itchard 


Hil, 11 G. 2. 


Str. 1206. 
Resl v. 
Macky. 
Eift; 17G. 2. 


ings in the ſecond Action of Ejeament, 


mined, 
to ſhew Cauſe, why the Proceedings in 


 fendant in a former Action for the ſame 


| Court does make a Rule, for ſtaying the 


until the Writ of Error ſhall be deter- 


It is in one Caſe 'faid ; that a Rule 


an Action of Trover ſhould not be ſtay- 
ed, until the Coſts taxed for the De- 


Czuſe ſhall be paid, was diſcharged as 
unprecedented 3 and by the Court: 
Such a Rule 1s never granted, except in 
an Action of Ejectment.. 


It iS In ther Caſe ſaid; that the 


Proceedings in a ſecond Action of Eject- 
ment, until the Coſts of a former Ac- 
tion ſhall be paid ; becauſe an Action 
of Ejectment is mere under the Power. 


of 


Coſts. 


of the Court than any other Action : 
But that the Court ought not to make 
ſuch a Rule in any other Action. 


The Doctrine of the two Caſes laſt 
mentioned is not reconcilable, with 
what may be fairly inferred from ſome 
older Caſes, 


After Lord Byron had been nonſuited 


in one Action, and five Pounds Coſts 


were taxed againſt him, he refuſed to 


pay the Coſts, and brought another Ac- 
tion for the ſame Cauſe. It was ſaid ; 


that, as he could not be compelled, it 
being Parliament Time, to pay the Coſts 


of the former Action, the preſent Ac- 
tion was brought merely for Vexation, 
A Rule was made to ſhew Cauſe, why 
the Proceedings ſhould not be ſtayed, 


until the Coſts in the former Action 


ſhall be paid, 


A Verdict having been found for the 
Plaintiff in an Action of Ejectment, the 
Pefendant in that Action brought an- 
other Action of Eje&tment, againſt the 


I Vent. 1 00, 


Lord Byron's 


Caſe. Mich, 
22 Car, 2, 


4 Mod. 379. 


Roberts v. 
Cook. 
Hil. 6 W. 3. 


Plaintiff in the former Action, for the 


R 2 ſame 
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Ld. Raym, 
697. Baſs v. 
Firmen. Mich. 
3 W. 3+ 


Coſts. 


ſame Premiſes. The Court being moy- 


ed, to ſtay the Proceedings until the 
Coſts in the former Action ſhall be 
paid, no Rule was made ; and by the 


Court : There is in this Caſe no Vex- 


ation, as the Verdict in the former Ac- 
tion was for the Plaintiff : But if it had 
been againſt him, or if he had been 


 nonſuited, he ſhould not have brought 


another Aion, before the Coſts of the 


firſt Action had been paid, "becauſe that 
would have been vexatious. 


In an Action of Debt upon a Bond, 


the Plaintiff declared for a certain Sum 


in Eng/i/þ Money. At the Traal of the | 


Cauſe it appeared ; that the Bond was 


for the Payment of the Sum declared 


for in JP Ferſey Money. Holt Ch. }. 
| before whom the Cauſe was tried, be- 


ing of Opinion that this Variance was 


fatal, the Plaintiff was nonſuited. He 
_ afterwards brought another Action of 
Debt upon the ſame Bond; in which 


he declared for certain foraien Coin of | 


| a certain Value in Eng//h Coin, Here-_ 


upon the Court was moved; that the 
Proceedings in this Action might be | 
Napuns 


Coſts, 
ſtayed, until the Cofts of the former 
ſhall be paid. The Court refuſed to 
make a Rule ; becauſe the Merits did 
not come in Queſtion at the Trial of 
the former Action ; the Nonſuit being 
upon a Variance, 


Tt may moreover be inferred, from 
two very late Caſes ; that, if any ſecond 
Action appear, upon all the Circum- 
ſtances of the Caſe, to be vexatious, 
the Court will make a Rule, for ſtaying 
the Proceedings, until the Coſts of the 
former Action ſhall be paid, 


Upon a Rule to ſhew Cauſe, why the 
Proceedings in an Action of Afump/it 
ſhould not be ſtayed, until the Coſts in 
an Action of Trover ſhall be paid, it 
appeared ; that, after a Commiſſion of 


Bankruptcy had been iflned againſt the 


Plaintiff, he petitioned that the Com- 
miflion might be ſuperſeded, or that an 
Iffue might be ordered, to try whether 
the Debt of the petitioning Creditor did 


amount to a Hundred Pounds; that 


the Petition was, upon reading the Af- 
fdavits and hearing Council on both 


| Side*, 
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MS Rep. 
Gravenor v. 
Cape and an- 
other, Eaſt, 

9 G. 3. 

in C. B, 


Cofts. 


Sides, diſmiſſed by Lord Camden Chan- 
cellor ; that the Plaintiff afterwards 


| brought an Action of Trover, againſt the | 


preſent Defendants, for the Converſion 
of Goods aſſigned to them under the 
Commitſſion ; that a Verdict was found 


for the Defendants in that Action ; that 


the Verdict in that Action, which was 


found in Hilary Term 1768, was ac- 


quieſced under ; that the Defendants 
have collected and divided. the Effects | 
of the Plaintiff; and that the preſent 

Action 1s brought for Money had and 
received by the Detendants to the Uſe 
of the Plaintiff. The Rule was made 
abſolute; and by Wilmot Ch. J. it has 
not been uſual, for the Court to make 
a Rule, to ſtay the Proceedings in a {e- 


cond Action, until the Coſts of a for- 


mer Action ſhall be paid, unleſs in an 
Action of Ejectment : But, upon the 


particular Circumſtances of a Caſe, the 


Court may make ſuch Rule in avy other 


Action ; and we are of Opinion, that 


the preſent is a proper Caſe to make_ 


ſuch Rule in, It has been ſaid ; that 


the F laintiff can now prove ſomethings: 
F which 


Colts. - 247 


which was not proved in. the Action of 
Trover, and which will reduce the Debt 
of the petitioning Creditor to a lefter 
Sam than a Hundred Pounds : Bur, 
as the quantum of the petitioning Cre-_ 
_ ditors Debt was decided upon by Lord 
Camden ; and muſt have been proved 
in the Action of Trover, the preſent Ac- 
tion is quite vexatious, It might more- 
_ over be of dangerous Conſequence, to 
give the Plaintiff a Chance, of making 
void all the Proceedings under the Com-_ 
miſhon, which have been ſo long ac- 
quieſced under. One of the Reaſons, 
tor making ſuch Rule as is now ap- 
plied for, in a ſecond Action of Eject- 
ment, is; that a Verdict, in one Action 
of Ejectment, cannot be pleaded in Bar 
_ of another Action for the ſame Pre- 
miſſes, This Reaſon holds in the pre- 
ſent Caſe; in as much as, the Verdict 
in the Action of Trover cannot be plead- 
cd in Bar of the preſent Action. 
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Upon a Rule to ſhew Cauſe, why the MS. Rep. 

: , ons | PER | i e| d 
Proceedings in an Action of Afump/it prneaagh oY 
ſhould not be ſtayed, until the Coſts of Ouran d 

| | ' 1a Ys, tt, 
-R-4 a Non- 11G; 3. in 
' | SK B. 


£48 _ Coffs, 

a Nonſuit in a former Action of Aſſump. 

## ſhall be paid, it appeared; that the 

Action was brought for Money due 

upon a Contract with Halſey, the De- 

fendanc's Teſtator, who was a Com- 

 miſſary in Germany during the late War ; 
| that the Plaintiffs had not ſubmitted 

their Demand to be liquidated, by the 
Commiſiioners appointed to liquidate 

ſuch Demands; that Lord Mangsfeld 

being of Opinion, at the Trial of the 

former Action, that the Action did not 

lie, the Plaintiffs choſe to be nonſuit- 

| ed; and that, upon a Motion for a new 
Trial, the Juſtices of the Court of 

King's Bench were all of Opinion ; that 

the Action did not lie. The Rule was 

made abſolute ; and by De Grey Ch. ]. 

the Juſtice of the preſent Caſe does cer- 

tainly require the Interpoſition of the 
| | Court, in caſe the Court have Power to 

Interpoſe; and we are all of Opinion, 
| that the Court has ſuch Power. Itis 
admitted ; that the Court has Power, 
to make ſuch Rule as is now applied 
for, in the Caſe of a ſecond Action of 
Ejectment ; and there does not appear 
to be uy good Revdon, for confining the 
Power 


0: 


 Cofts. 


Power of the Court to a ſecond Aﬀtion 


of Ejetment, In Lord Byron's Caſe, 
1 Vent. 100. a Rule was made to ſhew 


Cauſe, why the Proceedings in a fee 


cond AQion, which was not an Action 


of Ejetment, ſhould not be ſtayed, 


until the Coſts of a Nonfuit in a for- 


mer Action ſhall be paid ; -becauſe the 


| Defendant could not, by Reaſon of the 
Plaintiff's having Privilege of Parlia- 
ment, compel the Payment of- thoſe 
Coſts. From the making of a Rule to 
 ſhew Cauſe in that Cafe, the Opinion 


of the Court appears to have been; 


_ that ſuch Rule as is .now applied for 
may, upon the particular Circumſiances 
of a Caſe be made, although the Adi- 
on be not an Action of Eje&tment. In 
the Caſe of Baſs v. Firmen, Lord Ray- 
mond 697. it is ſaid; that the Court 
refuſed to make a Rule, for ſtaying the 
' Proceedings 1n a ſecond Action upon a 
Bond, until the Coſts of a Nonfuit in 
a former Action upon the ſame Bond 


ſhall be paid; becauſe the Nonſuit was 


upon a Variance, and not upon the 
Merits. It may from that Caſe be in- 
terred ; that, if the Nonſuit had been 

upon 
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made ſuch Rule as is now applied for, 
Another, Eaft. 9 G. 3. in this Court, a 
_ ceedings in an Action of Afumpſit, un- 
til the Cofts in an Action of Trover ſhall 
| be paid; the Action of Aſump/it ap- 


Action, of which the Merits were tried 


 atious, and the more ſo; in as much 


| make a better Caſe. It has been faid ; 


ment of the Coſts of the Nonſuit in the 


in Opinion with the Ch. ]. that the 


Coffs. 


upon the Merits, the Court would have 


In the Caſe of Gravenor v. Cape and 


Rule was made, for ſtaying the Pro- 


pearing to be vexatious. The preſent 
in the former Action, appears to be Vex- 


as, it is not even now alledged, that 
the Plaintiffs can by any new Evidence 


as an additional Circumſtance for rak- 
ing the Rule abſolute, that the Defend- 
ants have no way to compel the Pay- 


former Action, the Plaintiffs being Fo- 
retgners : But I pay no Regard to that 
Circumſtance; my Opinion being found-_ 
ed ſolely upon the Vexatiouſneſs of the 
Action. The other Juſtices concurred 


Rule ought to be made abſolute on Ac- 
count of the Vexatiouſneſs of the Ac- 
tion; and that no Regard ought to be 

paid 


Coſts. 
paid to the Circumſtance of the Plain- 
tiffs being Foreigners. 


Upon a Rule to ſhew Cauſe, why the 
Proceedings in an Action upon the Sta- 
tute againſt Uſury ſhould not be ſtay- 


ed, until the Coſts of a former Action 


upon the ſame Statute ſhall be paid, it 
was alledged ; that both Actions were 


brought for Uſury in the ſame Tranſ- 


action ; and that, although the firſt Ac- 
tion was brought in the Name of an- 
other Perſon, it was in Fac brought by 
the Plaintiff in the preſent Action. The 
Rule was diſcharged ; and by the Court: 
It has been faid; that ſuch a Rule was 
made in a late Caſe : But if it were, 


the Court was off its guard ; for ſuch 
| Rules have in ſuch Caſes conſtantly 


been refuſed. 


> OC MAP; 
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MS. Rep. 
Ingliſh qui 
tam v. Cox. 

Trin. 5 G. 3. 
ioK. B. 


" 32 


S:+. 1203. 
DPuthy v Tit 
and Others. 


Hil. 17 G 2. 
_ another Action, brought by Tz againſt 


 Cofts. 


CHAP. XL. 


Of deducting the Coſts of one Ac- 
tion from thoſe of another. 


F N an Action, brought by Duthy a- 
gainſt Tio: and feur others, there 
was a Verdict for the Defendants. In 


Duthy, there was a Verdict for Duthy. 
Tito moved the Court, that the Coſts 
and Damages, he was liable to in one 
Action, might be deducted from thoſe 
he was entitled to in the other. No 
Rule was made ; and by the Ceurt: 


Such a Rule ought not. to be made in 


this Caſe; in as much as, a Statute was 
neceſſary, to enable a Defendant in an 
Action, to ſet off a Debt due to him 


from the Plaintiff, How, moreover, 
- can. the Court give a Preference to T:to, 


who is but one of five Defendants, when 
Duthy has by Law a Right, to pay the 
whole Coſts to which ſoever of the De- 


fendants he pleaſes. I 


The 


Coſts. 
The Court of Common Pleas did, 
in another Caſe, diſcharge a Rule to 


ſhew Cauſe, why the Coſts of one Ac- 
tion ſhould not be deducted from thoſe 
of another. But it 1s in this Caſe add=- 
ed by the Reporter; that in the Caſe of 

Ford v. Miles, Eaſt. 12 G. 2. a Rule 

was made by this Court, for deducting 
the Coſts of one Action from thoſe of 


another. 


Andi divers ſubſequent Caſes, Rules 
have been made, by the Court of Com- 
mon Pleas, for deducting the Colts of 
one Action from thoſe of another. 


The Plaintiff in this Action had ob- 
tained a Verdict, at the laſt Aſſize for 
the County of Kent. A Verdict hav- 
ing been obtained at the ſame Aflize, 
in an Action of Ejectment, brought up- 


on the Demiſe of the Defendant in this 
_ Action againſt the Plaintiff therein, a_ 


Rule was made abſolute, by which the 
Defendant in this Action was impow- 
ered to deduct the Coſts, to which he 
was intitled in the Action of Eje&tment, 


from the Coſts due to the Plaintiff in 


this Action. 
The 


 Clewlow v. 


16 G.2. 


25 3 
2 Barn. Io2, 


Lowe, Trin, 


2 Barn, 128, 
Scofin v, 
Robinſon. 


Eaft. 20 G. 2» 


- _ --— —_ « T 
—_— Cres. 9 ————= ——— _ w_ 
— — — — — — _— CO _ _—_ 


254 
2 Barn. Sup. 


12 Roberts v. 
_ Biggs. Trin. 


28 G. 2, 


MS. Rep. 


Roberts v. 


| Mackoul. 


Trin. 9 G. 3. 


2m CB. 


: Cofts. 
The Plaintiff in this Action had ob- 
tained a Verdi& at the laſt Aflize for 


the County of Nottzngham. A Verdict 


having been obtained at the ſame Afſize 
in an Action of Treſpaſs, brought by 


the Defendant in this Action againſt the 


Plaintiff therein, a Rule was made ab- 


folute ; by which the Defendant in this 


Action was impowered to deduct the 


Coſts, to which he was intitled in the 


Action of Treſpaſs, from the Coſts due 
to the Plaintiff in this Action. 


Upon a Rule to ſhew Cauſe, why the 
Sum of thirteen Pounds thirteen Shil- 
lings, taxed for the Defendant for Coſts, 


in a former Action brought by the 


Plaintiff againſt the Defendant and 'Fo 9. 
ſhould not- be deducted from the Sum 
of Money, taxed for the Plaintiff for 
Damages and Coſts in the preſent Ac- 
tion ; and why, on Payment of the Ba- 


lance, Proceedings upon the Judgment 
in the preſent Action ſhould not be 
' Nayed, it appeared ; that the Plaintiff 


was inſolvent ; and that, if the Sum of 
thirteen Pounds thirteen Shillings ſhould 


be deducted, his AtOTnEy, who will at 


all: 


Coſts. 

all Events loſe the Sum of twelve Pounds, 
being the Difference between what was 
allowed for Coſts, and what would be 
allowed for Coſts, upon a Taxation, 
as between Attorney and Chent, would 
likewiſe loſe the Benefit of his Lien up- 
the thirteen Pounds thirteen Shillings ; 
and that a Writ of Error, upon the 
Judgment in the preſent Action, was 
ſued out. The Rule was made abſo- 


lute ; and by Wilmot Ch. ]. the ſetting 


_ off of one Demand againſt another, 
which has not long been expreſsly al- 
lowed by our Law, was allowed by the 


Roman Law, and is agreeable to natural 


| Juſtice. An Attorney has, as between 
himſelf: and his Client, a Lien for his 
Fees and Diſburſements upon the Da- 


mages and Coſts recovered in an Acti- _ 
on : But he, equally with his Client, is 
ſubject to the Rules of natural Juſtice; 
and conſequently, the Coſts, taxed for 


_ the Defendant in the former Action, 
| may as well be deducted, from the Da- 


| mages and Coſts taxed for the Plaintiff 
In the preſent Action, as if the Plain- 


tiff's Attorney had no Lien upon thoſe 
Damages and Colts. | 
Upon 
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MS. Rep. 
Thruſtout on 
the Demiſe of 
Barnes v. 
Crafter,'Trin. 
iz G. 3, in 
C. B. 


Cofts, 

Upon a Rule to ſhew 0I'Y why the 
Sum of twelve Pounds five Shillings, 
taxed for the Defendant in the preſent 


Afton, ſhould :not- be dedudted from 
the Sum of forty Pounds five Shillings, 


taxed for the Plaintiff for Damages and 


Coſts in a former Action, it appeared; 


that the Plaintiff had, in H/ary Term 
laſt, ſigned Judgment for Datnages and 


Coſts to the Amount - of forty Pounds 
five Shillings, in an Action for Rent) 
and that the Sum of twelve ' Pounds. 
five Shillings had been ſince taxed for 
the Defendant, upon a Judgment as in_ 
the Caſe of a Nonſuit in the prefent_ 
Action. The Rule was made abſolute. 
and by De Grey Ch. J. the Law ſeems 


to be ſettled, by divers Determinations | 


ſince the Statutes of Set-off, that, what 
is intended to be done'by virtue of the 
preſent Rule, ought in ſuch 'Caſe to be 
done ; and although no Caſe antecedent 
to thoſe Statutes 1s to be found, in 
which ſuch Rule as is now applied for | 


' was made, it is probable ; that the 


Court might, by virtue of its difcre- 


| tionary Power, have made ſuch Rule at 


the Common Law ; the making'there= 
of being perfectly 2greeable to natural 


| Juſtice. 


CHAP. 


Coſts. 


C-H-A P. -XEL 


Of Coſts, where a Judgment of 
2 04 1s ſuperſeded or re- 
verſed. 


\ Y a Rule of the Court of Com- 
mon Pleas, of Trin. 33 Car. 2. it 
is ordered : ** That no Defendant, Wo 
©« ſhall be outlawed, and who ſhall 
** appear and reverſe the Outlawry, ſhall 
* upon ſuch Reverſal pay for Coſts to 
« the Plaintiff any Sum exceeding. the 
© uſual Coſts of the Exigent in this 
* Court, together with the Fine to our 
«Lord the King upon the original 
* Writ, if any was paid ; and that all 
* further Coſts ſhall be reſpited, until 
«the Time of ſigning Judgment for 
"* the Plaintiff. 


It is by this Rule further ordered : 
* That every Defendant ſo outlawed, 
**and reverſing ſuch Outlawry, if the 
* Plaintiff ſhall not proceed within two 

S «« Terms 


Cofis. 


« Terms next after Notice of the R e- 
« yerſal, ſhall have Coſts to be taxed 
&« by the Prothonotary.”. 


By a Rule of the ſame Court of T TIN, 
2:74. 2. It is ordered : ** That upon 
« every Writ of Exigent, which ſhall 
*« be ſued forth from this Court, if a |} 
** Superſedeas be not put in thereunto 


©* at or before the Day of Appearance, | 


© no Superſedeas ſhall be allowed by any 


« Sherift to any ſuch Writ ; until the 


« Pefendant ſhall have paid unto the_ 
« Plaintiff or his Attorney, or left in 
« Court with one of the Prothonotaries, 
« the full Coſts of the Suit.” 


It is by this Rule further ofdered : 
«© That before the Reverſal of an Out- 
*« lawry, or a Superſedeas made there- 
&« unto, the Defendant ſhall pay to the 


* Plaintiff or his Attorney, or leave in 


© Couit for him, the full Colts of the 
* Suit to the Exigent.” 


It is by this Rule further ordered :: 
* That if the Plaintiff hath, by virtue 


© of an Outlawry, taken an Inquilſition,, 


« and 


Colts. 
« and extended into the King's Hands 
« the Goods, Chattels, Lands or Tene- 
« ments, of the outlawed Perſon, and 
© returned the ſame into the Exche- 
ec quer, ſuch further Coſts ſhall be tax- 
« ed by the Prothonotary, and paid to 
« the Plaintiff or his 4ttorney, or left 
« in the Court for him, as he hath been 
« at in taking and proſecuting the faid 
« Inquiſition, before any Certificate of 
* ſuch Reverſal ſhall be made by the 
« Clerk of the Outlawries.” 


By a Rule of the ſame Court of 
Trin. 1 W.& M. it is ordered : © That, 
« where any Outlawry ſhall be tran- 
« ſcribed into the Court of Exchequer, 
* and afterwards ſuch Outlawry ſhall 
* be reverſed, before any Judgment ſhall 
* be entered for removing the King's 
« Hands, and the Party outlawed re- 
&« ſtored to his Poſſeſſion, the Proſecutor 
© of ſuch Outlawry ſhall be paid ſuch 
« Coſts, as ſhall be taxed by his Ma- 
« jeſty's Remembrancer, or his Deputy, 
_« for the Proceedings in this Court.” 


S 2 | = Þ 


1 Barn, 259g. Tt appearing ; that pending the Exi- 
a, ol | gent, the Defendant was a Priſoner in 
| York Gaol, the Court, upon the De- 
| fendant's entering a common Appear- 
ance, ordered a Judgment of Outlawry 
to be reverſed without any Coſts. 


' 10563 YE Upon an Affidavit, that the Defend- 
Smith. ant was a public viſible.Man, and that 
the Plaintiff had not endeavoured to 
arreſt him, a 'Rule was made to ſhew 
Cauſe, why a Judgment of Outlawry 
ſhould not be reverſed at the Expence 
. of the Plaintiff, That Part of the Af- 
fidavit, which related to the Defendant's 
being a public viſible Man, being fully 
anſwered ; and it being moreover ſworn, 
that the Defendant did totally abſcond, 
the Rule was diſcharged ; and by the 
| Court : As the Defendant did totally 
abſcond, no Endeavour to arreſt him 


was neceſlary. 


Pr. Rep. 270. After ſeveral Capras's utlgatum had 
- Gratis: ”* been ſued out, and the Defendant had, 
| after a great Expence to the Plaintiff, 
been-arreited, a Judgment of Outlawry 


was reverſed. A Queſtion ariſing, what 
Coſts 


_ Coffs. 


Coſts the Plaintiff ought to have? It 
was holden ; that he ought only to 
have Coſts to the Time of the Exigent ; 
and that the ſubſequent Coſts ſhould 
abide the Event of the Cauſe : But it 
was faid by the Court ; that if the Judg- 


ment of Outlawry had been ſent into 


the Court of Exchequer, and a {.evy 
had been made, or a-Leaſe granted, the 
Plaintiff would have been entitled to 
his whole Coſts, 


_ 26 I 
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Coſts. 


CHAP. ALIE 


of Coſts, in an | Indictment, 


T-the-31 86x. £. 11: 1618 enacted. Y 


: * forcible. Entry, or of holding with 
_ «© Force, hath had the Occupation, or | 


* hath been in quiet Poſſefſion, by the 


_*« Space of three whole Years next be- 


« fore the Day of finding the faid In- 
« ditment, and his Eſtate therein be 
© not ended, he may alledge this for 
*« Stay of Reſtitution, and Reſtitution 


'* to ſtay until that be tried, if the other 


« will traverſe the ſame; and if the 
« Allegation be tried againſt the Perſon 


© indicted, then he to pay {ſuch Coſts 


* and Damages, as ſhall be aſſeſſed by 
&« the Judge or Juſtices, before whom 


<«* the ſame ſhall be tried, the ſame Coſts 


&« and Damages to be recovered and 
« levied, as is uſual for Coſts and Da» 


$6 mages Cogtained in Judgments upon 


© other Actions,” | 
An 


I 


_ DN 

An Inquiſition of forcible” Entry, 
found before a Juſtice of the Peace, 
having been removed into the Court of 
King's Bench by a Certzorarz, the De- 
fendant, for Stay of Reſtitution, pleaded 
quiet Poſſeſlion by the Space of three 
Years next before the Day of finding 
the Indictment. The Plea being tra- 
verſed, and a Verdi& being found for 
_ the Proſecutor, it was holden ; that he 
was entitled to Coſts under the 31 Ez, 
1s 


By the 5 © 6 W.& M.c. 11. par. 2. 
it is enacted : © That all the Parties 
© indicted, proſecuting a Certiorarti, for 
** removing an Indictment of Treſpaſs 


* or Miſdemeanor; before Trial had, 


*« from a Court of General or Quarter 
*« Seſſions of the Peace into the Court 
_ * of King's Bench, ſhall, before the 


* Allowance thereof, find two ſufficient. 


* Manucaptors, who ſhall enter into a 


* Recognizance, before one or more 


_* Juſtices of the Peace, of the County 
* or Place wherein ſuch Indictment 
*« has been found, in the Sum of twen- 
** ty Pounds, with Condition at the 


DO 4 « Return 
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Ld. Raym, 
1036. 
Regira v. 


Goodenough. 
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_ Coffs. 


* Return of ſuch Writ to appear, and 
« plead to the ſaid Inditment in the 
« Court of King's Bench ; and, at his 
* and their own Coſts and Charges, to 
*© cauſe and procure the Iſſue that ſhall 
* be joined upon the ſaid Indictment, 
« or any Plea relating thereto, to be 
« tried at the next Afſize, to be held 
« for the County wherein the ſaid In- 


_ « djitment was found, after ſuch Cer- 
** #1orart (ſhall: be returnable, if not in 


« the Cities of London, Weſtminſter, or 
© County of Miadlefex ;z and 1f in the 
« ſaid Cities or County, then to cauſe 
<« or procure it to be tried, the next 
© Term after ſuch Certtorari ſhall be 
* pranted, or at the Sitting after the 
« ſaid Term, if the Court of King's 
+ Bench ſhall not appoint any other 
«© Time for the Trial thereof; and if 
«© any other Time ſhall be appointed 
«© by the Court, then at ſuch other 
« Time ; and to give due Notice of 
« fuch Trial to the Proſecutor, or his 
c Clerk in Court; and that the faid 

+ Recognizance ſhall be certified into 
* the Court of King's Bench, with the 


* ſaid Certiorari and Indictment, to be 


& there 


Cofis. 


« there filed; and the Name of the 


« Proſecutor, if he be the Party griev= 
« ed or injured, or ſome publick Of- 
« ficer, to be indorſed on the Back of 
« the ſaid Inditment; and if the Per- 


&* ſon proſecuting ſuch Certrorar:, being 
&« the Defendant, ſhall not, before Al- 


« Jowance thereof, procure ſuch Ma- 
« nucaptors to be bound in a Recog- 


« nizance as aforeſaid, the Juſtices of 


« the Peace may and thall. proceed to 
« Trial of the ſaid Indiatment, at the 
« ſaid Seffions, notwithſtanding ſuch 
« Writ of Cert:orari ſo delivered.” 


By the ſame Statute, par. 3. it is en- 
_ acted: © That if the Defendant, pro- 


* ſecuting. a Certicrari, for removing 
* an Inditment or Preſentment of 
* Treſpaſs or Miſdemeanor, before Tri- 


* al had, from a Court of General or 
_ © Quarter Seffions, into the Court of 


« King's Bench, be convicted, the Court 
© ſhall give reaſonable Coſts to the Pro- 


« ſecutor, if he be the Party grieved 


* or injured, or if he be a civil Officer, 
** who ſhall proſecute upon the Account 
* of any Fact committed or done, that 
| | ws COn=- 
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| Rex v. Sin- 


pleton, 


z Will. 140. 


Coſts, 


*© cerned him as an Officer to proſecute 


© or preſent ; which Coſts ſhall be tax- 


* ed according to the Courſe of the 


* Court; and that the Proſecutor, for 
«the Recovery of ſuch Coſts, ſhall, | 
* within ten Days after Demand made 


* of the Defendant and Refuſal of Pay- 
* ment, on Oath have an Attachment | 
« pranted againſt the Defendant, by the 
«« Court for ſuch his Contempt ; and 
« the ſaid Recogniſance ſhall not be 
« diſcharged, until the Coſts ſo taxed 


© ſhall be parc T 


Upon a Rule to ſhew Cauſe, why a 
Recognizance, entered into upon remov- 
ing an Inditment from a Court of 


Quarter Seſſions, ſhould not be diſ- 


charged, it appeared ; that the India- 


ment was for an Attempt to ſet Fire to 


the Houſe of F.S.; that Maſon and 
Glenton were beund over to proſecute ; | 
and that the Defendant had been con- 


 victed and fined. The Rule was made 


abſolute; and by the Court: The 5 


 &@6W.& M. c. 11. extends 'only to 


Proſecutions by Officers and Perſons 
injured; and neither Maſon nor Glenton 
was 


Colts. 
was in the preſent Caſe injured, nor was 
either of them an Officer. 


It has been holden ; that if a De- ws. Rep. 
fendant have been convicted, upon an Mio, 
Indictment removed by him from a 
Cour: of Quarter Seffions, the Proſe- 
cutor, in Caſe he be a civil Officer, is - 
entitled to Coſts, although his Name 
be not endorſed upon the Inaictment ; 
and by Lord Mansfield Ch, ]. the Pro- 
ſecutor 18, in ſuch Caſe, entitled to Coſts 
under the 5 @ 6W. & M.c. 11. if the 
Defendant were in Fa& a civil Officer ; 
and, as it is in the preſent Caſe ſworn 
in an Afdavit, that the Proſecutor 
was a civil Officer, this is Proof of his 
being fo, ſufficient to entitle him to 
_ Coſts; although his Name be not en- 
dorſed upon the Indictment, as by that 
Statute 1s directed to be done. 


7 


The Defendant having been con- MS. Rep. 
victed, upon an Indiatment removed _ 
by. him from a. Court of Quarter Seſ- 5 G. 3: 
lions, and having paid a Fine of a 
hundred Pounds, a Queſtion aroſe, whe- 
ther either he or his Sureties were lia- 


ble 


268 LEE oo... 
ble to Colts, by virtue of the' Recog-. 
n1zance entered into upon removing the 
Indictment? It was holden, that they 
veere all liable; and by Lord Mans/}ield 
Ch. J. the Payment of a Fine by the 
Defendant is no Diſcharge to him, or 

his Sureties, of the Obligation they are. 
under to pay the Colts. 


Str. 1x65. Upon removing an Indiatment, from 
Rex v.5idney a Court of Oyer and Terminer, the De- 
fendant and his Bail entered into a Re- 

_ cogniſance, in the Sum of five hundred 
Pounds, the Conditions of which were ; 

that he ſhould plead and go to Trial, 

and if found guilty appear to receive 
Judgment. The Defendant having af- 

terwards received Judgment, the Queſ- 

tion, upon a Motion to diſcharge the 
Recogniſance, was, whether it ſhould 

be diſcharged, before he had paid the 
Proſecutor his Coſts? It was holden; 

that the Proſecutor was not entitled to 

any Coſts; the Recogniſance being a 
Recogniſance at the Common Law, and 

not one under the 5 & 6W.&M. 


" PTY 


The 


Coſts. 
The fi and his Bail had, 


upon removing an Indictment from the 


Court of Oyer and Terminer at H:c&'s- 
Hall, entered into a Recogniſance, in 
the Sum of two hundred Pounds. Up- 
on a Rule to ſhew Cauſe, why the Re- 
cogniſance ſhould not be diſcharged, 
the Conditions thereof having been 
performed, it was inſiſted for the Pro- 
ſecutor ; that the Court at Hick's- Hall 
is a Court of Quarter Seffions, as well 
as a Court of Oyer and Terminer ; and 
that, although the Recogniſance be not 
in the Sum of twenty Pounds, which 
is the Sum direted by the 5 & 6 //7. 
&@ M.c. 11. as the Defendant has had 
| the Benefit thereof, the Court ought 
_ Hot to diſcharge it, until the Proſccu- 
tor is paid his Coſts. The Rule was 
made abſolute ; and by the Court : The 
Cate of The King v. Stdney, Etr, 1105. 
1s an Authority | in Point, 


After the Defendant had paid Colts, 
for not proceeding to the Trial of an 
Inditment removed by him, the Pro- 
ſecutor moved for Leave to quaſh the 
Indictment, The Court refuſed to give 
| Leave, 


20g 


MS. Rep. 
Rex v. Von- 
ſeca. 


Mich. 30G.z 


_ $tr. 946. 


Rex v. Mgor. 


' ſent to pay the Defendant his Coſts, 


MS. Rep. 
Rex v. Gale, 
Hit. 3 G. 3. 


_ Court refuſed to give Leave; unleſs 


Salk. 193. 
Rex v. Ed- 
wasids., 


_ MS. Rep. 
Rex v. Roſ- 
fiter. I rin, 


LS $+ - 


_ MS, Rep. 
Rex v. lnha- 
bitants of 
Chelſea. 
Tri, 336.2; 


Coſts, for not proceeding to Trial pur- 
ſuant to Notice. 


dictment have given Notice of Traal, 


Court: There is no Inſtance of a Pro- 
 ſecutor having paid Coſts in ſuch Caſe. 


ficate from two Juſtices of the Peace, 


Cofs, 


Leave, unleſs the Proſecutor would con- 


Andi a late Caſe, wherein the Pro- 
ſecutor of an Inditment moved for 
Leave to quaſh the Indiament, the 


the Proſecutor would conſent to pay 
the Defendant his Coſts. E 


It is in one Caſe aid ; that the Pro- 
ſecutor of an Inditment is liable to 


But it was in a late Caſe holden; 
that, although the Proſecutor of an In- 


and did not afterwards give Notice of 
countermand, he 1s not liable to Coſts 
for not proceeding to Trial ; and by the 


| The Defendants after pleading Not 
Guilty, to an Indictment for not repair- 
ing a Highway, moved, upon a Certi- 


that 


Coſts. 


that the Highway had ſince the finding 
| of the Indictment been ſufficiently re- 
_ paired, for Leave to withdraw the Plea 
of Not Guilty ; and to plead Guilty, 
and to ſubmit to a ſmall Fine. The 
Court would not give Leave to do theſe, 
unleſs the Defendants would conſent to 
pay the Proſecutor his Coſts as between 
Attorney and Client ; which being a- 
greed to, a ſmall Fi ine was let. 


The Defendant in an Indictment, 
who had obtained a Rule for a ſpecial 
Jury, carried the Record to the Ailize, 
and entered it. When the Cauſe was 


called on, no more than five of the ſpe- 
cial Jury appeared, and the Defendant, 


_ notwithſtanding he had a Warrant from 

the Attorney General for that Pur- 
poſe, did not pray a Tales. The Cauſe 
being hereupon made a Remanet, it be- 
came afterwards a Queſtion, whether 
the Recogniſance, entered into upon re- 


moving the Indictment from a Court of 


Quarter Seffions, ſhould not be eftreat- 


ed ? Unleſs the Defendant would con- 


ſent to pay the Proſecutor Coſts for not 
Proceeding to Trial, It was holden, 
4 that 


29d 


MS. Rep. 


Rex V's Righ= | 


C23 Js: 
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Salk. IH 
Reg v. Sum» 
mers. 


MS. Rep. 
Rex v. Wal- 
lace. Mick, 


14 G. 3, 


Coſts. 


that it ſhould not; and- by Lord Mans- 


 freld Ch. ] the Defendant has not been 
guilty of any Default, He had a Right 
to have his Cauſe tried by a ſpecial Ju- 
ry; and, as a full Jury did not appear, 
he was net bound to make Uſe of the 
Warrant for praying a Tales. The Pro- 


ſecutor might, if he had applied for it, 


have likewiſe had ſuch Warrant. 


It is in one Caſe laid down ; that 


a Defendant in an Indittment, who is 


liable to Coſts under the 5 & 6, & M. 
c. 11. 1s only liable thereto, from the 


Time of allowing the Certorari for re- 


moving the Indictment. 


And the ſame was laid. down in a 


very late Caſe : Upon a Rule to ſhew 


Cauſe, why the Taxation of Coſts ſhould 
not be reviewed, it appeared ; that the 
Indictment had been removed by the 
Defendant from a Court of Quarter Seſ- 
fions ; that the Defendant had been con- 
victed; and that the Maſter had allow- 


- 6d the Coſts of the Proceedings, ante- 


cedent to the Allowance of the Certio- 


rars for removing the Indictment The 
Rule 


Cofts. 


Rule was made abſolute ; and by the 
Court : The Proſecutor is not in ſuch 


| Caſe entitled, under the 5G 6W.0 


M. c. 11. to the Coſts of the Proceed- 
ings antecedent to the Allowance of the 
Certiorart. 


The Court of King's-Bench is im- 


powered, by a Warrant under the Privy 
Seal, to give any Sum, - not exceeding 
one third Part of the Fine, which has 
been paid by a Defendant convicted 
upon an Indictment in this Court, to 
the Proſecutor ; for reimburſing him the 


Expence he has been at in the Proſe- 


cution. 


The Defendant having been convict- 
ed, upon an Indictment, removed by 
| him from a Court of Quarter Seſſions, 
and having paid a Fine of One hun- 
dred Pounds, a Queſtion aroſe, whether 
the third Part of the Fine, which had 
been given to the Proſecutor, ought to 
be deducted from the Coſts he was en- 
| titled to, by virtue of the Recogniſance 
entered into upon removing the Indict- 


ment? It was holden that it ought; 
7: and 
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MS. Rep. 
Rex v. Olſ- 
born, Tirin. 


& G. Jo 
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Sayer. 195+ 
Rex v. Tew 
and Soarae, 


Coſis, 


and by Lord Mansfield Ch. ]. the third 
Part of the Fine, given to the Proſecu- 


tor of an Indictment, 1s not intended to 


be a Reward, but to go in Reimburſe- 
ment of his Colts, 


The Court = King's-Bench does 
uſually give a Defendant, who has been 
convicted upon an Indictment for an 
Injury of a private Nature, Leave to go 


| before the Maſter; in order to- make 


Satisfaction to the Proſecutor for the 


Tnjury and his Coſts ; whieh being done, 
_ a ſmall Fine is uſually ſet. 


It is uſual, for other Courts to ſet a 


ſmall Fine, where a Defendant has been 


convicted upon an Indictment for an In- 


jury of a private Nature, if it appear, by 


a Releaſe from the Proſecutor, that Sa- 


tisfaction has been made to him ; and 
the making of SatisfaCtion 1s frequently 


recoramended by the Court. 


It may be inferred from a modern 
Caſe, that th2 Court will not ſet a large 


Hil. 28 G. 2. Fine, where a Defendant has been con- 


 victed Upon An Indictment for an Inju- 


iT. 


Cofts, 
ry of a private Nature, although the 
Defendant refute to go before the Maſ- 
ter. Two i2efendants, who had been 
found guilty up2n an Indiftment, be- 
ing brought up for judgment, 1t ap- 
peared ; that the Inditment was for an 
Afſault and Battery ; and that the Ex- 
pence of the Proſecution amounted to 
near Two hundred Pounds. As the 
Defendants would not conſent to go 
| before the Maſter, the Court was mov- 
ed to ſet ſuch a Fine ; that a third Part 
thereof may be ſufficient, to reimburſe 
the Proſecutor a conſiderable Part of 
his Expence. A Fine of thirty Pounds 
was ſet upon each of the Defendants ; 
and by Ry: vr Ch. }. it has been faid; 
that in the Caſe of Rex v. Dyke and 
three others, Tr:7. 21 & 22 G. 2. this 
Court did ſet a large Fine, upon the 


| Defendants, found guilty upon an In- 
dictment, with a declared Intention, that 


a third Part thereof might be ſufficient, 
to reimburſe the Proſecutor a confider- 


able Part of his Expence : But the In- 
dictment in that Caſe was for a public 


Nuſance, fer which no Action could 


be maintained; whereas the Inditment. 
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Coffs. 


in the preſent Caſe 1s for a private In- 
jury, for which an Action might have 
been maintained. - 


LS ſome modern Caſes, wherein De- 
fendants have been convicted upon In- 
dictments for public Nuſances, the ('ourt | 
ſet large Fines ; becauſe, the Defendants 
would not conſent to go before the. 


_ Maſter, 


MS, Rep. 
Rex v. Dyke 
and three 
Others. Trin. 
21 &22 G.2, 


In one Caſe, wherein four Defend-_ 
ants, who had been convicted upon an 
Indictment for removing a Foot-Bridge, 
would not conſent to go before the 
Maſter, a Fine of fifty Pounds was ſet 
upon every one of them ; aad by the 


Court : If the Court do not ſet ſuch a 
Fine, on the Perſon convicted upon an 


Indictment for a public Nuſance, who 


| refuſes to go before the Maſter, that 
the third Part thereof may be ſufficient, 
_ to reimburſe the Proſecutor a confider- 


able Part of his Expence, it will be a 
great Diſcouragement to Proſecutions 
for publick Nuſances. In this Caſe, 
the Caſe of the Queen v. Barker, which 


was in the Court of King's-Bench in 
the 


Coſts. 


the Time of Parker Ch. ]. was men- 
tioned by Lee Ch. ]. in which Caſe, 


becauſe the Defendant, who had been 


convicted upon an Indiiment for re- 


fuſing to execute a Proceſs, would not 


conſent to go before the Maſter, a Fine 
of Two hundred Pounds was ſet. 


TE - 


In another Caſe, wherein a Rule was 
made to ſhew Cauſe, why a ſmall Fine 
ſhould not be ſet upon the Defendant, 


who had been convicted upon an Indict- | 


ment, it appeared ; that the Indictment 
which was found at a Court Conſervan- 
cy, for an Incroachment of about five 
Yards in Length upon the River Thames, 
had been removed by the Defendant 


into this Court; and that the Nuſance 


was now abated. The Rule was diſ- 
charged ; and by the Court: As the 
Defendant will not conſent to go before 
the Maſter, it js not proper to ſet a 
ſmall Fine. It has been ſaid ; that, as 
a Recognizance for the Payment of Coſts 


was not entered into upon removing this 


Indictment, ſuch Recognizance being 
only required upon the Removal of an 
Indictment from a Court of Quarter 


277 


Sayer 
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Coits, 


Seſſions, the Proſecutor is not entitled 


to Coſts: But this Circumſtance, that 
the Proſecutor is not entitled to { ofts, 
| becauſe a Recognizance was not entered 


into for the Payment thereof, renders it 
more improper, for the Court to dif- 


charge the Defendant upon the Payment 


of a ſmall Fine It is, on the contrary, 


quite proper ; that the Court ſhvuld, as 


was done in the Caſe of Rex v. Dyle, 
Trin. 21 & 22 G. 2 ſet ſuch a Fine; 
that a third Part thereof may be ſufh- 
cient, to reimburſe the Proſecutor a con- 
fiderable Part of his Coſts ; for, unleſs 
a Proſecutor 1s, in a Caſe like the pre- 
ſent, to have a conſiderable Part of his 
Coſts, it will be a great Diſcouragement 
to Proſecutions for public Nufances. In 


the Caſe of Rex v. Haddock, Hil. 12 G.2. 


which was a Conviction upon an In- 

dictment for a publick Nuſance, the | 
Court, notwithſtanding the Nuſance was 
abated, refuſed to ſet a ſmall Fine, un- 


| leſs the Defendant would conſent to go. 


before the Maſter ; and, upon this Re- 
tuſal, the Defendant did conſent to g0 


before the Maſter, 
The 


___ Cofts, 
The Doctrine of the Caſes laſt men- 
tioned was not adhered to, by the Court 


of King's-Bench, in ſome ſubſequent. 
Caſes. 


In one Caſe, wherein the Point al- 
though not directly in Queſtion, ap- 
pears to have been well conſidered ; 
Ryder Ch. ]. expreſſed himfelf to the 
following Purport : © We defire to have 
*« it underſtood ; tnat, whatever may have 


«© been heretofore done, the Court will 


« not for the Time to come fet a larger 
«0 Flies in any Caſe of a Conviction 


2709. 


Sayer 231. 
Rex v. Ni- 


chals ard An- 


other, T'rin, 
28 & 29 G2. 


« upon any Indictment, than the Na- - 


© ture of the Offence does require ; al- 


:;06 though the Defendant refuſe to. go 


cc before the Maſter,” 


In EIS TA Caſe, wherein the De- 


fendant had been convicted, upon an In- 
dictment for a publick Nuſance, it ap- 
pearing ; that the Nuſance was abated, 


MS. Rep. 
Rex v. War- 


ren, Train. 


29 & 3ZO G. 2+ 


a Fine of fix Shillings and Eight-pence 


was ſet; and by Lord Mansfield © h. ]. 
the Nuſance being abated, it is by no 
Means proper to ſet a large Fine, al- 
thoſtgh the Defendant has refuſed to 
£0 before the Matter. 
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280 s _ Coſfa. 


MS. Rep. In another Caſe, wherein the De- 
Rex v. Brad-* | | . 
th fendant had been convited, upon an 


en 29830 Indictment ter not repairing a Bridge 
in the Highway, the Court, upon the 
Production of a Certificate, that the 
' Bridge had, ſince the Conviction. been 
ſufficiently repaired, ſet a imall rine; 
although the Defendant would not con- 
ſent to go before the Maſter. 


Coſis, 


CHAP. XLIIL 


Of Coſts, in an Information for 


a Miſdemeanor. 


Rule to ſhew Cauſe, why an In- 
formation ſhould not be filed 
againſt Palmer and Baine, two Juſtices 
of the Peace, and others, for Misbe- 
haviour in the Conviction of a Poacher, 
was diſcharged without Coſts as to the 


281 


MS. Rep. 
Rex v. Pal- 
mer and 
Baine and 


others, Eaſt. 


1 Gefo- 


others, but with Coſts as to the Juſ- 


tices; and by the Court : Although a 
Juſtice of the Peace have acted illegally, 


which is by no Means the preſent Caſe, 


if it do not appear clearly ; that he was 
influenced by Malice or Revenge ; or 
that he had an Intention to oppreſs, 
this Court will never give Leave to file 


an Information againſt him : But will 


leave the Party complaining to the or- 
dinary Remedies in ſuch Caſe, which 
are an Action or an Indictment, | 


The 
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_ MS. Rep. 


Anon. Eaſt, 


31 G. 2. 


Cots. 
The Court of King's Bench is im- 


powered, by a Warrant under the Privy 


Seal, to give, the Proſecuior of an In. 


_ formation for a Miſdemeanor, any Sum, 


not exceeding a third Part of the Fine 
which has been paid by a Defendant 
convicted thereupon, towards defraying 
the Expence of the Profecution. 


Leave was given for the Defendant, 
who had. been convicted upon an In- 
formation for a Libel, to go before the 
Maſter, and by Lord Mansfield, Ch. J. 


This Profecution is for an Injury of a 


private Nature, in which Caſe the Court 


does uſually give a Defendant, who has 


| been convicted, leave to go before the 
| Maſter; and does always conſider his 


having made Satisfaction to the Proſe- 
cutor, in ſetting the Fine. In the pre- 


ſent Caſe, a Fine of fix Shillings and 
_ eight Pence was let, 


By the 4 & 5 IW.& M. e. 18. it is 
enacted : ©* That the Clerk of the Crown 
* in the Court of King' s-Bench ſhall 
* not, without expreſs Order, to be 


08 <* given by the {aid Court in open Court, 


* exhibit, 


_ CoJs, 


«* exhibit, receive or file, any Informa- 
_ © tion for any Treſpaſs, Battery or other 
* Mildemeanor, or Ifſue any Proceſs 
«+ thereupon, before he ſhall have taken, 
'© or ſhall have delivered to him, a Re- 
* cogniſance, from the Perſun or Per- 
* ſons procuring ſuch Information to 
{© be exhibited, with the Place of his 
* or their Abode, Title or Profeſſion, 
© to be entered, to the Perſon or Per- 
« ſons againſt whom ſuch Information 
« 1s ta be exhibited, in the Penalty of 
« twenty Pounds, that he, ſhe, or they, 
« will effectually proſecute ſuch Infor- 
© mation, and abide, and obſerve, ſuch 
*& Orders as the Court ſhall dire&; and 
© in Caſe any Perſon or Perſons, againſt 
* whom ſuch Information ſhall bo ex- 
© hibited in the Court of King' 5-Bench, 
*« ſhall appear thereunto, and plead to 
© Iffue, and the Proſecutor or Profe- 
« cutors of ſuch Information, ſhall not, 
© at his and their own Coſts, within 
« one Year after Iflue joined therein, 
« procure the ſame to be tried; or if 
* upon ſuch Trial a Verdict pals for the 
© Defendant or Defendants ; or in Caſe 


* the Informer or Informers procure 
*s a Noi 


284. 


Salk. 194. 


Reg v. Dan- 


Vers, 


Coſts. 


« a Noh Profequi to be entered ; then i In 


* any of the ſaid Caſes the ſaid Court 


* of King's-Bench is hereby authoriſcd, 
« to award to the Defendant or De- 
« fendants his or their Coſts, unlets the 
*« Judge, before whom ſuch Informa- 
© tion ſhall be tried, ſhall at the Trial 
«« thereof, in open Court, certify upon 
© the Record, that there was a reaſon- 
*« able Cauſe for exhibiting ſuch In- 


* formation : And in Cale the Informer 


& or Informers ſhall not, within three 


* Months after the Cofts are tax<u and 


+ Demand made thereof, pay t}.: Coſts, 
* then the Defendant or L<tendants 
«© ſhall have the Benefit of the Recog- 
© nifance,” which the Informer or In- 
formers are by this Statute required 
to enter into before exhibiting the In- 
formation, to compel him or them 


thereunto. 


It has been holden ; that, if any one 


Defendant in an laformation for a Miſ- 


demeanor have been found ouilty, the 
Court of King's-Bench has not a Power | 


to award Coſts to any other Defendant 


Colts. 


in the ſame Information, who has been 


acquitted. 


This Conſtruction of the 4 & 5IW. 
& 27. c. 18. 1s conformable, to the 
Conſtruction which had been always 
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_ put upon the Statutes, whereby Coſts 


_ are given to Defendants in civil Acti- 
'ons ; namely, that no Defendant, for 


whom there is a Verdict, 1s entitled to 


Coſts, in Caſe there be a Verdict againſt 
any other Defendant in the ſame Ac- 
tion, 


 _ Upon a Rule to ſhew Cauſe, why the 
Defendant, for whom there was a Ver- 
dict in an Information for a Libel, ſhould 
not have Coſts, it appeared, from the 
| Report of the Ch. ]. before whom the 
Information was tried ; that the Ver- 
dit was againſt Evidence, and contrary 


' Str, II3H0. 
| Rex v. Wood- 
_ fall. 


to his Direction. The Rule was made 


abſolute ; and by the Court : As a Cer- 


tiicate, that there was a reaſonable 
Cauſe for exhibiting the Information, 
was not applied for at the Trial, it is 
now too late to enquire into the Reaſon- 


ableneſs 
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2 Hawk. 7. 


C. 263. 


2 Hawk. Fl. 


__ C, 263, 


ableneſs of thit Cauſe. It was likewiſe 


Coſts, 


holden ; that, although the 4 & 5 WW. 
& //. does only authurize the Court to 


_ award the Detendant Coſts, in Caſe 


there be no Certificate, the Court has 


Not a diſcretionary Power in ſuch Caſe, 
but is bound to award them. 


It is laid down; that the Court of 


 King's-Bench is as much bound to award 
Coſts, where (the Verdi& for -the De- 
fendant in an Information for a Miflle- 
' meanor is upon ſome Slip in a Matter 


of Form, as it had been upon the Me- 


 rits; for that the Words of the 4 & 5 


IV. & M. c. 18. which are general, ex- 
tend to every Caſe of a Verdi for the , 
Defendant or Defendants, unleſs the 
Judge, before whom the Information 
was tried, do certify, that there was a 
reaſonable Cauſe for exhibiting ſuch 


Information. 


It is ſaid ; that if an Information for 
a Miidemeanor be tried at Bar, the 


Court of King's-Bench is not _—_— 


ed by the 4& 5 W.S&M. c. 18. 
inſe 


Cois. 
award Coſts to the Defendant or De- 
fendants. Becauſe the Words thereof : 
« Unleſs the Judge, before whom ſuch 
© Information (ſhall be tried, ſhall at 
« the Trial thereof, in open Court, 
_« certify upon the Record, that there 


« was a reaſonable Cauſe for exhibit-- 


<* ing ſach Information,” do manifeſtly 


_ relate to a Trial at Nift Prius : It being 


_ abſurd to ſuppoſe ; that a Statute ſhould 


enable the Juſtices of the Court of 


King's-Bench, to certify to themſelves 
concerning a Trial before themſelves. 
Another Reaſon given is; that an In- 


| formation, of ſuch Conſequence as to 


| be tried at Bar, is not within, the Pur- 
view of the4&@ 5W.& M.c. 18. the 
Deſign of that Statute only being, to 
_ give Coſts in Informations of a tri- 
vial Nature, 


A Rule was in one Caſe made ; that 
the Proſecutor of an Information for a 


Miſdemeanor ſhould pay Coſts, for not 


proceeding to T'rial purſuant to No- 
_ tice, 


And 
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Str. 874. 
Rex v. Earl, 


288 
MS. Rep. 
Rex v. Hey- 


don. 2 G, 3, 
in K. B, 


Coſts. 

And in a late Caſe, wherein a Rule 
of the ſame Kind was made, it was ſaid 
by Lord Mansfield Ch. J. to be a ſet- 
tled Point; that the Defendant in an 
Information for a Viſdemeanor,. is en- 


titled to Coſts, in Caſe the Proſecutor 


do not proceed to Trial purſuant to No- 
tice. 


CHAP. 


" Colls. 289 


"CHA#P. XLIV. 


Of Cofts, in an. Information 1n_ 
the Nature of a Quo Farranto. 


TP © N a Rule to ſhew Cauſe, why Str. 1039. 

| an Information in the Nature of a any Oy” 
Py WWarranto ſhould not be filed againſt Eaſt. 9G. 2. 

a Perſon, for claiming to vote at the 

Election of a Mayor, it appeared ; that 

the Perſon had a Right to vote at ſuch 

Ele&tion. The Rule was diſcharged 

with Coſts : But the Reporter adds 

Quod nota as to the Colts. 


What Doubt ſoever there may for- MS. Rep. 
Rexv, Lewis 
merly have been, as to the Power of x,6.;:G.z. 
the Court of King's-Bench to give Coſts, 
upon diſcharging a Rule to ſhew Cauſe, 
why an Information in the Nature of 
Quo Warranto ſhould not be filed, it is 
certain; that the Court does at this. 
Day exerciſe the ſame diſcretionary 
Power, of diſcharging ſuch a Rule with 
or without Coſts, as it does 1 in diſcharg- 
U -"g 


ing a Rule to ſhew Cauſe, why an In- 


formation for a Miſdemeanor ſhould not 


be filed. Upon a Rule to ſhew Cauſe, 


why an Information in the Nature of a 


Quo Warranto ſhould not be filed againtt 
a Perſon, for aCting as a capital Burgeſs 
and Alderman of New Radnor, it ap- 


peared ; that the Charge was both 


 groundleſs and frivolous ; and that the 
Proſecutor muſt have known it tc be 


ſo, at the Time he applied to the Court, 
The Rule was diſcharged with Coſts. 


By the g Ann, c. 20. it is enacted : 
« That in Caſe any Perſon, againſt 
« whom an Information in the Nature 
« of a 20 Warranto ſhall be exhibited, 
« in the Court of Queen's-Bench, the 
«.Courts of Sefſions of the Counties 
« Palatine, or any Court of Grand Sef- 
« ffons in Hales, ſhall be found and 


« adjudged guilty of an Uſurpation, or 


«© Intruſion into, or unlawiully holding 


< andexecuting any Office or Franchiſe, 


« within a City, Town corporate, Bo- 
« rough of Flace, it ſhall be lawful for 
* the ſaid Courts reſpectively to give 
56 * Judgment of Or oy: againſt ſuch Per- 


_ « fon, 


Cofts. 


« ſon, and alſo to give Judgment, that 


** the Relator or Relators, in ſuch In- 
« formation named, (hall recover his or 
« their Coſts of the Proſecution ; and 
« if Judgment ſhall be given for the 
« Defendant or Defendants in ſuch In- 
*« formation, he or they, for whom 
« ſuch Judgment ſhall be given, ſhall 


« recover his-or their Coſts againſt ſuch 


_ *« Relator or Relators ; ſuch Coſts to 
* be levied by Caprias #d Satisfaciendum, 
& F7ert Pacias, or Elegit.” 


Upon a Rule to ſhew Cauſe, why the 
Proſecutor of an Information in the 
Nature of a 2uo Warranto ſhould not 
pay Coſts, it appeared ; that the Pro- 
ſecutor had, purſuant. to the 4 & 5 WY. 
& M. c. 18. entered into a Recogniſante 
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Rep. Time of 
Hardw. 248. 
Rex v. How- 


in the Penalty of twenty Pounds ; that _ 


the Defendant had appeared, and plead- 
ed to Iflue; that the Proſecutor had 
' Not within one Year after Iflue joined 
_ procured the Information to be tried ; 
that the Deferfdant's Coſts had been 
taxed, and demanded ; and that 
the Proſecutor had not paid them. A 
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MS. Rep. 


Rexv. Wil. 


liams, Eaſt, 
1 G; 3. 


Cofts. 
Rule was made ; that the Defendant 
ſhould have his Coſts, as far as the 
Recogniſance extended ; and by Lord 
Hardwicke Ch. J. it has been ſaid ; that 
this Information, it not being for a Miſ- 


demeanor, is not within the Meaning 


of ihe 4 © 5W.& M.c. 18. BPutit is 
now too late to make that Objection, 


as the Practice has always been, th en- 


ter into a Recogniſance purſuant to that 
Statute, in an Information in the Na- 
ture of 2uo Warranto; which Praciice 


muſt have been founded upon a Sup- 


poſition, that ſuch Informant is within 
the Meaning of that Statute. If there 


had been Judgment for the Defendant, 


he would have been entitled to his 


whole Coſts under the 9 Ann. c. 20, 


But as there is not, he is not entitled 
to more Coſts, than the Penalty of the 


 Recogniſance extends to. 


The Defendant had been convidced, 
upon an Information in the Nature of 
a Quo Warranto, which charged an 
Uſurpation of the Office of holding a 

Court 


Coſts. 


Court of Record in a Borough, in the 
Abſence of the two Bailiits ; whereas, 
by the. Charter, the faid Court could 
only be holden, before the two Bailiits 
or one of them; and Judgment of Ouþ- 
ter was given againſt him, and that 
the Relator ſhould recover his Colts. 
A Writ of Error being brought upon 
| the Judgment, that Part thereof which 
related to Coſts was reverſed ; and by 
the Court: The Profecutor of an In- 


formation in the Nature of a Quo WYar- 


ranto 1s not entitled to Coſts, under the 
9 Ann. c. 20. unleſs the Information be 
for uſurping, intruding into, or unlaw- 
tully holding and executing a corporate 
Othce or Franchiſe. As the Defendant 
did not, in the preſent Caſe, aſſume to 
hold the Court as Bailif, he did not 


uſurp any corporate Oihce or Fran- 


chiſe. It has been faid, that the Words 
** Franchiſes in Corporations or Bo- 


* roughs,” which are contained in the 


Title of that Statute, extend to the 
Franchiſe of holding a Court in a Bo- 
rough : But it is clear, from the Pre- 


amble and enacting Part of the Statute, 
U-3 that 
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294 


Cofts. 
that the Word Franchiſe, as therein 
uſed, 1s confined to the Freedom of a 
City, Town corporate, Borough or. 
Place; and does not extend to every 


Franchiſe, which may be exerciſed in 


a City, Town corporate, Borough or 


Place. 


CHAP. 


Colts. 


CHAP. XLV. 


Ot Coſts, in a Traverſe of a Fa, 


contained in the Return to a 


Writ of Mandamus. 


S Damages were recoverable, at 


the Common Law, in an Action 


upon the Caſe for a falſe Return to a 


Writ of Mandamus, the Plaintiff in ſuch 
Action may recover Cofts under the 


Btatute of Glouceſter, c, 1. and conſe- 
quently, the Defendant in ſuch Adtion 
may recover Coſts under the 4 Ja. 1 : 


"FE 


Before the making of the 9 Ann. 


£. 20, there was no other Remedy, for. 


the Perſon injured by a falſe Return to 


any Writ of Mandamus, than an Aion 
upon the Caſe. By that Statute it is 
enacted : ©* That if any Writ of Man- 


* damus ſhall iſſue out of the Court of 
** Queen' s-Bench, the Courts of Sef- 
WEE fions 
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2g6 


 Cofts, 


« ffions of Counties Palatine, or any 
« Court of Grand Seffions in Wales, for 
* reſtoring any Perſon or Perſons to an 
« Office or Franchiſe, within a City, 
« Town corporate, Borough or Place, 
*« and a Return ſhall be made thereunto, 


< it ſhall be lawful, for the Perſon or 


« Perſons ſuing or proſecuting ſuch 


© Writ, to plead to, or traverſe, all or 
« any of the material Fats contained 


* within the ſaid Return; to which 
* the Perſon, or Perſons, making ſuch 


« Return ſhall reply, take Ifſue, or de- 


* mur; and ſuch further Proceedings 
* ſhall be had, for the Determination 
* thereof, as might have been had, if 


 « the Perſon, or Perſons, ſuing. ſuch. 


« Writ had brought his or their Action 
* upon the Caſe for a falſe Return ; 


«* and if any Iflue ſhall be joined on 
* ſuch Proceedings, the Perſon, or Per- 
« ſons, ſuing ſuch Writ ſhall and may 


« try the ſame in ſuch Place, as an Ifſue 
« joined in ſuch Action upon the Caſe 


+; ſhould or might have been tried ; 


* and, in Caſe a Verdict ſhall be found 
* for the Perſon or Perſons ſuing ſuch 
o Wits or Judgment, given for him or 

66 them 


Coſts. 


« them upon a Demurrer, or by Nil 
* dicrt, or for want of a Replication or 


*« other Pleading, he or they ſhall re- 
* cover his or their Damages and Coſts, 


« in ſuch Manner, as he or they might 


* have done in ſuch Action upon the 
«Caſe; ſuch Coſts and Damages to be 
« levied by Capias ad Satisfaciendum, 
« Fier: Facias, or Elegit ; and in Caſe 


« Judgment ſhall be given for the Per- 


« ſon, or Perſons, making ſuch Return, 
« he or they ſhall recover his or their 


«© Colts of Suit, to be levied 1 1n Manner 


ce aforclaig,* 
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298 Coſts. 


CHAP. XLVI 
Of Coſts in divers Caſes, which 
_ did not fall under any of the 
_—_ SENS: 


Ca Pr. in "PON the Trial of an Ifue in a 


Cc» 43 
Hat v, Liflet, Homine replegiando, the Plaintiff 


was nonſuited ; a Queſtion arifing, whe- 
ther the Defendant ought to have Coſts ? 
It was holden that he ought; and by 
the Court : As the Plaintiff, in Caſe he 
had prevailed, would have been enti- 
tled to Coſts under the -Statute of G/ou- 
cefter, c. 1. Damages being recoverable 
at the Common Law in a Homine reple- 
giando, the Defendant is entitled to Coſts 
under the 4 7a. 1. c. 3. 


Rep. Time The Sheriff had returned an Inquiſt- 
jb WW . tion upon a Ne@anter : By which it was. 


Rex. v. The found : that the Proſecutor had ſuſtain- _ 
Inhabitants of 


Glaftonby, ed Damages to the Amount of a Hun- 
dred 


Cofis. 


 dred Pounds, but that the Writ came 
to his Hands tarde, fo that he could not 
reſtore the Damages to the Proſecutor. 
An alias diſtringss being awarded, to re- 
ſtore the Damages, YF. S. and F. N. in 
the Name of all the Inhabitants of G/a/- 
tonby, came and pleaded ; that the Pro- 
ſecutor did not ſuſtain Damages to more 
than the Amount of Ten Shillings. Iſ- 
ſue being joined upon the Plea, by the 
King's Coroner and the Proſecutor, the 
Jury found ; that the Proſecutor had 


ſuſtained Damages to the Amount of 


Seven Pounds Ten Shillings, beſides 
_ Coſts. The Court being moved, that 
Coſts might be taxed for the Proſecutor, 
it was holden ; that he was not entitled 
to any ; and by Lord Hardwicke Ch. ]. 
no Precedent 1s to be found, of a Judg- 
ment for Coſts in a Ne&anter. In the 
Entry of a Proceeding of this Kind, 


1 Lutw. 141. 155. which appears to have 


| been very well conſidered, and in which 
the Writ of Execution was corrected 
by Lord Ch. J. Hel, there is no Judg- 
ment for Coſts. In that Caſe, indeed, 


the Traverſe was taken upon the Writ, 


and not upon the Damages : But that 


did 
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Pr. Rep. 7. 
Oſborn v, 
Haddock. 


 Cofts. 
did not vary the Caſe; for, if the Pro- 
ſecutor had been entitled to Coſts, he 
ought as well to have had them upon 
that Traverſe, as if it had been a Tra- 
verſe of the Damages. The Statute of | 
C:louce;ier, c. 1. does only give Colts to a 


Demandant or a Plaintiff: But in the 


preſent Caſe, which, as was holden 1 5:4. 
112. is only a Traverle of an Inquifi- 


tion, there is. neither Demandant nor 


Plaintiff, Ir 1s very reaſonable; that 


the Proſecutor ſhould in ſuch Cafe have 


Coſts : But that will not warrant the 


Court to award him Coſts, unleſs he be 
_ entitled thereto under ſome Statute. 


The Defendant having pleaded in 
Abatement to one Action, the Plaintiff 
confeſſed the Plea, and entered. a Cafſe- 
zur Breve upon the Roll. A ſecond Ac- 


tion being brought for the ſame Caule, 


the Defendant pleaded the Pendency of 
the former Action in Abatement, to 
which the Plaintiff rephed the Ca/ſetur 
Breve. A Queſtion ariſing, whether 


the Plaintiff could enter a Cafſetur Breve 


without the Leave of the Court, or the 


Paymeat of Coſts ? It was holden, up- 


' ON 


4. 


Cots. 


on adviſing with the Prothonotaries, 


that he might. 


Upon a Rule to ſhew Cauſe, why the 
Proceedings ſhould not be {ſtayed upon 
the Payment of Colts in this Action, it 
appeared ; that the Defendant was one 
of the Bail of F. $S.; that the Bail Bond 
having been afligned, one Action was 
brought upon it again(t the Principal ; 
another againſt the Defendant ; and an- 
other againſt the other Bail ; and that 


the Debt was afterwards paid by the. 


Defendant. The Rule was diſcharged ; 
and by the Court : It is not reaſonable ; 


that the Proceedings in this Action 


ſhould be ſtayed ; unleſs the Coſts are 


Paid in the Actions againſt the Principal, 


and the other Bail, as well as in this 
Action. 


Upon a Rule to ſhew Cauſe, why the 
"Proceedings in an AQtion of Debt upon 
a Bail Bond ſhould not be ſtayed, upon 
Payment of Principal, Intereſt and Coſts, 
1t appeared ; that ſome Coſts had been 
incurred by the Plaintiff in a Suit in 
the Court of Exchequer relative to the 

ſame 


zJOTrL 


MS Rep. 
Waikcr v. 
Carter, Eaſt, 
12G 3: 

in C.'B. 


Rep. Time of 


Hardw. 116. 
Lock v, Sher- 
mer. 
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 Colls. 
ſame Matter, A Rule was made, for 
ſtaying the Proceedings upon Payment 
of the Principal, Intereſt and Coſts, in 
this Action, and of the Coſts in the 
Court of Exchequer. 


The Leffor of the Plaintiff died be- 


fore the Commiition Day of the Aflize. 
The Caule was nevertheleſs called on, 


and the Flaintiff was nonfuited ;' becauſe 
the Defendant did not confeſs Leaſe, 


Entry and Ouiter, The Court being 


moved, that the Prothonotary might 
tax Coſts upon the Content Rule, for 


the Executors of the Leflor of the Plain- 


tiff, it was holden ; that the Executors 
were not entitled to any Coſts upon that 
Rule ; it being perſonal, 


Upon a Motien for a Rule to ſhew | 
Cauſe, why Sir Richard Mills, Baronet, 
ſhould not pay Coſts, on Account of the 
Cauſe not having been tried purſuant to 
Notice, it appeared ; that Sir Richard's 
Father, by whom the Action was brou ght, 
had given Notice of Trial; that the 
Cauſe was not tried ; and that the F a= 
tner, to whom Sir Richard is Executor, 

was 


CoQs. 


was dead. No Rule was made; and 
by Lord Maniiz/d Ch. ] an Executor is 
not in ſuch Caſe liable to any Coſts. 
The Court of Chancery does never re- 
vive a Bill for the ſake of Coſts alone. 


The Court being of Opinion with the 
| Defendant, upon a Caſe reſerved at N:/7 
Prius, a Rule of Court was made ; that 
the Verdict taken for the Plaintiff ſhould 
be ſet aſide; and that the Plaintiff 
ſhould pay the Defendant the Coſts of a 
Nonſuit. As the Defendant dicd after 
the Coſts were taxed ; a Queſtion aroſe, 


whether his Executor - was entitled to. 


the Colts ? It was holden that he was ; 
_ and an Attachment was awarded revinſ 
the Plaintiff for Non-payment therea: 


Upon the Trial of an Ejeament, 
wherein two Perſons were Defendants, 
one of them confeſſed Leaſe, Entry and 


Ouſter, and there was a Verdict againſt 


him. As the other did not confeſs 
| Leaſe, Entry and Ouſter, and conſequent- 
--1y,.. the Plaintiff was not entitled to 
Colts as againſt him, the Court made a 
Rule to ſhew Cauſe, why he ſhould not 


pay 


Pr Reg.117-. 
Hammond v. 
Woolmer. 


1 Barn. 94. 
Goodright v. 
Tregurtha 

and another. 
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2 Barn. 106. 
Broadbent v. 
Wilks. 


Pr. Reg. 449- 
Sattle v, Lay- 


ON, 


MS. Rep. 
Parter v. 
Stears, Tin, 
30G. 2. in 
K. B. 


Coffs. 


pay Coſts; which, no Cauſe being 


ſhewn, was afterwards made abſolute. 


After the Defendant, in an Aion of 
Treſpaſs vi et armis, had by his. Plea 
confeſſed the Treſpaſs, the Plaintiff re- 


| plied. Iflue being joined upon the 


Replication, a Verdict was found for. 


the Defendant-: But the Court, notwith- 


ſtanding the Verdi, gave Judgment for 
the Plaintiff, and a Writ of Enquiry. was 
executed. A Queſtion arifing, what 
Coſts the Plaintiff onght to be allowed ? 
It was holden; that he ought to be al- 
lowed all the Coſts, except thoſe of the 


Trial. 


Aﬀter a Writ of Enquiry had been 
executed, at the Execution of which 
the Defendant made Defence, the Plain- 


tiff moved for Leave to quaſh the Writ. 
Leave was given : But it was made Part 


of the Rule for giving Leave; that he 


' ſhould pay the Coſts of the Defendant 
| in making Defence. 


| Upon a Rule to ſhew Cauſe, why 
Leave ſhould not be given to enter Judg- 


ment as of Michaelmas Term laſt, and to 
CE tax. 


Colts. 
tax Coſts thereupon, it appeared ; that 
Judgment might have been entered up- 
on the eleventh of November laſt ; that 
there was an Appointment for taxing 
_ Coſts upon the fixteenth of that Month ; 
and that the Plaintiff died upon the 


thirteenth. The Rule was diſcharged, 


as being unneceflary ; and by the Court: 
' As the Plaintiff lived beyond the Day 


in Bank, Judgment may without Leave 


of the Court be entered as of Michael- 
mas Term laſt; and Coſts, notwith- 
ſtanding the Death of the Plaintiff, may 
be taxed thereupon. 


A Rule, for an Attorney to anſwer 

the Matters of an Affidavit, was diſ- 
charged with Coſts ; and by Lord Mans- 
field Ch. J. wherever the Charge againſt 
an Attorney is ſuch, that the Conſe- 
quence, in Caſe the Rule ſhould be 
made abſolute, weuld be an Attach- 
ment, the Rule, if diſcharged, ought 
to be diſcharged with Coſts ; ſuch a 
Charge being a great Imputation upon 
an Attorney. 
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MS. Rep. 
Rex. Wake- 
field ard 
others. 


 Hik.32 G; 2. 


Colts. 
A Certiorari, procured by the De- 
tendants, who were Quakers, for re- 


moving an Order of two Juſtices con- 
cerning Tithes, which had been con- 


| firmed by a Court of Quarter Seſſions, 


MS. Rep. 
Rex v, Plun- 
ket. 'T'rin 

2 G.3.-in 


KB; 


was ſuperſeded, guza improvide emanauit. 
A Queſtion ariling, whether the Re- 
cognizance, entered into by the De- 
fendants in order to obtain the Certio- 


rari, ſhould be diſcharged, before the 
Coſts thereby. occationed ſhall be paid ? 


It was holden, that it ſhould; and by 
Lord Mansfield Ch. J. the Defendants 
ought in Juſtice to pay Coſts, for hay- 
ing moſt grolsly abuſed a Statute made 
in their favour : But, as the Coſts were 
occaſioned by an improvident Ac of the 
Court, they are not by Law liable there- 


to. 


Upon a Rule to ſhew Cauſe, why an 
Attachment ſhould not be awarded 
againſt a Perſon, for not attending the 
Trial of a Cauſe purſuant to a Subpwna, 
the Complaint, upon which the Rule 
was made, appeared to be ſo very ground- 
leſs, that, contrary to the uſual Practice 
of the Court, it was diſcharged with 


Colts, 


By 


Coſts. 

By the 24 G.-2. c. 44. it is enacted: 
*© That no Action ſhall be brought 
* againſt any Conſtable, Headborough 
<* or other Officer, or againſt any Per- 
« fon or Perſons, ating in his Aid, for 
*« any Thing done in Obedience to any 
« Warrant, under the Hand or Seal of 


« any Juſtice of the Peace, until De- 


** mand hath been made, or left at the 
© uſual Place of his Abode, by the Par- 
« ty or Parties intending to bring ſuch 
« Action, by his, her, or their Attor- 
* ney or Agent in Writing, figned by 
«« the Party demanding the ſame, of the 
'« Peruſal and Copy of ſuch Warrant, 
<« and the ſame hath been refuſed or 


« neglected for the Space of fix Days 


« after ſuch Demand ; and in Calc, 
« after fuch Demand and Compliance 
*« therewith, by ſhewing the ſaid War- 
* rant to and permitting a Copy to be 
* taken thereof by the Party demand- 


* ing the ſame, any Action ſhall be 


**© brought againſt ſuch Conſtable, Head- 
*« borough or other Officer, or againſt 
« ſuch Perſon or Perſons aQting in his 
*« Aid, for any ſuch Cauſe as aforeſaid, 
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_ © without making the Juſtice or Juſtices 


Cofts. 


* of the Peace, who ſigned or ſealed the 
© {aid Warrant, Defendant or Defend- 


* ants, that on producing and proving 


« ſuch Warrant, at the Trial of ſuch 
« Action, the Jury ſhall give their Ver- 


_« dit for the Defendant, or Defend- 
« ants, notwithſtanding any Defe& of 


<« Juriſdiction in ſuch Juſtice or Juſtices; 
* and it ſuch Action be brought jointly 


_ * apainſt ſuch Juſtice or Juſtices, and 


« alſo againſt ſuch Conſtable, Head- 


* borough or other Officer, or Perſon 


« or Perſons aCting in his or their Aid, 


_* then, on Proof of ſuch Warrant, the 


* Jury ſhall find for ſuch Conſtable, 
«« Headborough or other Officer, and 
* for ſuch Perſon or Perſons ſo aQting. 


* as aforeſaid, notwithſtanding ſuch 


'« Defe&t of Juriſdiction; and if the 
« Verdict ſhall be given againit the Juſ- 


« tice or Juſtices, that in ſuch Caſe the 


« Plaintiff or Plaintiffs ſhall recover his, 
* her or their, Coſts againſt him or 
«« them; to be taxed in ſuch Manner, 
« 25 to include ſuch Caſts, as ſuch Plain- 
« tiff or Plaintiffs are liable to pay to 
*® ſuch Defendant or Defendants, for 
* whom ſuch Verdict ſhall be found.” 
CHAP. 


Cofis, 


CHAP. XLVII. 


Of the Liability of an Attorney In 


a Caule to pay Coſts. 


ANY Miſtakes baving been 
made by the Plaintiff's Attorney, 
in the Copy of a Capras, a Rule was 


309 


1 Barn, 392. 
White v. 
Waſhington, 


made for him to ſhew Cauſe, why he 


ſhould not pay, to hoth Plaintiff and 
Defendant the Coſts occaſioned by thoſe 
Miſtakes. 


A. R the Defendant's Attorney had, 
eleven Years before, without the order 
or. privity of the Defendant, plead- 
£d two Judgments ; one upon a Bond 
to the Defendant; the other upon a 
Bond to a Perſon, to whom the De- 


fendant was Executor ; notwithſtanding. 


the Attorney | had himſelf received, for 


the Defendant, the Money due upon 


both Bonds, A Rule was made, upon 
an Affidavit of theſe Facts, for the Plain- 
K 3 tif 


2 Barn. 299. 
Lamb v. 
Goodenongh,. 


zZ1O 


2 Barn, 4. 
Fowke v. 


Horabin. 


% 


Coſts. 
tiff to ſhew Cauſe, why the Judgments 
ſhould not be ſtricken out of the Plea ; 


and A. R. was thereby ordered to an- 
ſwer the Matters of the Affidavit. Up- 


on hearing all Parties, a Rule was en- 
tered into by Conlent ; that A. R. thould 
Pay the Plaintiff's Coſts from the Com- 


mencement of the Adion, and that 
thereupon the Plaintiff ſhould diſcon- 


_ tinue his Suit; that 4. R. ſhould pay 


the Coſts of the preſent Application, 


both. to the Plaintiff and Defendant ; 


and that no AQtion ſhould be brought 
by the Defendant againſt A. R. on Ac- 
count of any Thing relative to this Ac- 


_ tion, 


Upon a Motion in Arreſt of Judg- 
ment, it was holden ; that every Part af 


the Record objected to was amendable, 


and the proper Amendments were or- 
dered to be made : But, as the Neceſſi- 


ty of making Amendments aroſe from 


groſs Blunders of the Plaintiff's Attor- 
ney, a Rule was made, for him to pay 


the Coſts occaſioned by the Amend- 


ments. 
The 


Coſts, 3TI 
The Plaintiff's Attorney, who, .-by MS. Rep. 

' the Rule of the Court, had a Right to Buns, Baf. 
fign Judgment for want of a Plea on a 39 &: 2- in 
Tueſday in the Afternoon, was on the 
Day betore ferved with a Judge's Sum- 

mons, to ſhew Cauſe at fix in the Af- 

ternoon of the Tueſday, why the De- 

fendant ſhould not have further Time 

to plead. Notwithſtanding this Sum- 

mons, he ſigned Judgment in the Af- 

ternoon of the Tur/day. Upon an Ap- 
plication for ſetting aſide the Judgment, 
It was holden; that, as the Judgment 

was ſtrictly regular, nothing being in 

any Caſe ſtayed by a Judge's Summons, 

it could not be ſet aſide without pay- 

ing  ofts : But the Court being of Opi- 

nion, that there had been in this Caſe 

very ſharp Practice, a Rule was made, 

for the Plaintiff's Attorney to ſhew 

Cauſe, why the Colts ſhould not be you 

by him, 
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Upon a Rule to ſhew Cauſe, why an MS. Rep. 
Information ſhould not be filed againſt = y. Fre” 
a Juſtice of the Peace, the Complaint 32 &: 2: 
appeared to be fo frivolous, that the 
Court had no Doubt as to the Diſcharg- 
ing of the Rule with Coſts : The only 


X 4 -----:--.. Youbt 


312 | Coſts. 


Doubt being whether the Attorney 
ſhould be liable to Coſts, as well as the 
Proſecutor ? On Behalf of the Attorney 

it was ſaid; that it would be hard, to © 
make an Attorney pay Coſts, in Caſe a 
Motion he had been concerned in for his 

_ Client did not ſucceed ; and that it 
would be more hard to do this, without 
having firſt heard what he conld fay in 
Defence of himſelf. The Opinion of 

| Lord Mansfield Ch. J. Fofter.J. and Wil- 


mot J. (Denniſon J. was abſent) being, 


that the Attorney, as well as the Pro- 
ſecutor, ought to be liable to the Coſts, 
| the Rule was diſcharged with Coſts as 
to both; and by Lord Mansfield : The 
Attorney has in the preſent Caſe not 
o:ly joined with the Proſecutor in the 
Afﬀidavit of Complaint ; but it is ſworn 
in another Affidavit, that he has de- 
clared ; That, if it ſhould coſt him a 
hundred Pound , he would lay Hieldong 


by the Heels. 


MS. Rep. Upon a Rule to ſhew Cauſe, why the 
ure Hank " Defendant's Attorney ſhould not pay 


2 aut "11, the Coſts in an Action of Ejeatment, it 
FE. 3. in appeared 4 that the Defendant's Attor- 


Coſts, 


ney, notwithſtanding he knew the De- 
fendant to be an Infant, appeared for 
him by Attorney. The Rule being 
diſcharged, on an Undertaking by the 
Defendant not to bring a Writ of Er- 
ror, and an Undertaking by the Plain- 
tiff not to tax the Coſts; the Court 
gave no decifive Opinion, as to the Lia- 


| bility of the Attorney to pay the Coſts: 


But it was ſaid by the Court ; that if 
an Attorney appear for an Infant by At- 
torney, it is incumbent upon the Plain- 


tiff's Attorney, to have that Appear- 


ance ſtricken out, and to have a Guar- 
dian appointed ; from whence it may 


fairly be inferred ; that an Attorney | is 


not in ſuch Caſe liable to Cots. 


7 : | CHA#P 
on #--*: 1 x "2 ” 
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Cofts. 


CHAP. XLVIII 
Of taxing an Attorney's Bill. 


Y the 2 G. 2. c. 23. it is enacted : 
<« That no Attorney of the Court 
* of King's-Bench, Common Pleas, 
« Exchequer or Duchy of Lancaft en, of. 
« of any of his Majeſty's Courts of 
& Great Seſſion in Wales, or of any of 
* the Courts of the: Counties Palatine 
* of Cheſter, Lancafter or Durham, or of 
** any Court of Record in that Part of 
« Great-Britain called England, ſhall 
* commence any Action for the Reco- 
« very of any Fees, Charges or Diſburſe- 
«* ments at Law, until the Expiration 
« of one Month after ſuch Attorney 
*« ſhall have delivered unto the Party or 
« Parties to be charged therewith, or 
_« left for him, her or them, at his, her 
* or their, Dwelling-houſe or laſt Place 
* of Abode, a Bill of ſuch Fees, Charges 
« and Diſburſements, written in a com- 
0 mon legible Hand and in the Engliſh 
«1 "y ”” FRgats 


Coffs. 


« Tongue, except Law Terms and 


«* Names of Writs, and in Words at 


« Length, except Times and Sums, 
* which Bill ſh:ll be ſubſcribed with 
'« the proper Hand of ſach Attorney : 


« And, upon Application of the Party 
© or Parties chargeable by ſuch Bill, or' 


« of any Perſon in that Behalf autho- 


* riſed, unto any of the Courts afore- 


*« {aid, or unto a Judge or Baron of any 


* of the ſaid Courts reſpeCtively, in 
© which the Buſineſs contained in ſuch 
«© Bill, or the greateſt Part thereof in 


cc Amount or Value, ſhall have been 


© tranſacted ; and, upon the Submiſſion. 


« of the ſaid Party or Parties, or fuch 


«© other Perſon authoriſed as aforeſaid, - 
* to pay the whole Sum, that upon 


« Taxation of the ſaid Bill ſhall appear 
* to be due to the ſaid Attorney, 


* ſhall be lawful for any of the Courts: 
«* aforeſaid, or for any Judge or Baron 
*- of any of the ſaid Courts reſpectively, 
« and they are hereby required to refer 
«© the ſaid Bill, and the ſaid Attorney's ' 
© Demand thereupon, although no Ac- 
<. tion or Suit ſhall be then depending 
«in luch Court touching the ſame, to 


66 be 


315 


316 


Coſts. 
« be taxed and ſettled by the proper 
«« Officer of the Court, without any 
«« Money being brought into the ſaid 
** Court; and if the faid Attorney, or 


« the Party or Parties_ chargeable by 
« ſuch Bill, having due Notice, ſhall 
«© neglect to attend fuch Taxation, the 
 * ſaid Officer may proceed to tax the 
* ſaid Bill ex parte, pending which Re- 


*« ference and Taxation no Action ſhall 


© be commenced, or proſecuted, touch- 


« ing the ſaid Demand ; and, upon the 


 «« Taxation and Settlement of ſuch Bill 


* and Demand, the ſaid Party or Par- 
« ties ſhall forthwith pay to the ſaid 
" « Attorney, or to any Perſon by him 
« authoriſed to receive the ſame, that 


« ſhall be preſent at the ſaid Taxation, 


*« or otherwiſe unto ſuch other Perſon 


« or Perſons, or in ſuch Manner as the 


* reſpective Court aforeſaid ſhall direc, 
*« the whole Sum, that ſhall be found 
* to remain due thereon, which Pay- 
*« ment ſhall be a full Diſcharge of the 
« ſaid Bill and Demand ; and in De- 


« fault thereof, the ſaid Party or Par- 


&« ties ſhall-be liable to an Attachment 


« or Proceſs of Contempt, or to ſuch 
-" * 6ther 


Coſts. 


« other Proceedings, at the Fle&tion of 


* the ſaid Attorney, as ſuch Party or 


« Partics was or were before liable un- 
« to: And if, upon the ſaid Taxation 
< and Settlement, it ſhall be found, that 
** ſuch Attorney ſhall happen to have 
* been overpaid, then the ſaid Attor- 
 « ney ſhall forthwith refund and pay, 
© unto the Party or Parties entitled 
© thereto, or to any Perſon by him, 
&«& her or them, authoriſed to receive 
« the ſame, if preſent at the ſettling 
« thereof, or otherwiſe unto ſuch othes 
& Perſon or Perſons, or in ſuch Man- 
<* ner, as the reſpective Court aforeſaid 
*« ſhall direc, all ſuch Money, as the 
« ſaid Officer ſhall certify to have been 
© fo overpaid ; and in Default thereof, 


_« the (aid Attorney ſhall be liable to an 


« Attachment or Proceſs of Contempt, 
* or to ſuch'other Proceedings, at the 
« Election of the ſaid Party or Parties, 


* as he would have been ſubje&t unto, 


_ *< if this Act had not been made: And 
* the ſaid reſpetive Courts are hereby 


* authoriſed, to award the Coſts of ſuch 


© Taxations to be paid by the Parties, 
© according to the Evyent of the Taxa- 
© tion 


317 


4-Barn, 496, 


Welland v. 


Rock. Mich. 


7 G: 2+ | 


Colts. 
* tion of the Bill ; that is fo ſay, if 
* the Bill taxed be leſs. by a ſixth Part 


* than the Bill delivered, then the At- 


« torney is to pay the Coſts of the Tax-- 
* ation; but if it ſhall not be leſs, the 
*« Court in their Diſcretion ſhall charge 


_ «© the Attorney, or Client, in Regard to 
© the Reafonableneſs or Unreaſonable- 


«« neſs of ſuch Bill.” 


By the 12 G. 2.c. 13. it is enacted : 
«*« That the 2 G. 2. c. 23. ſhall not ex- 


'* tend to any Bill of Fees, Charges and 


«** Diſburſements, that are now, or ſhall 
«« hercafter become, due from any At- 


 * torney to any other Attorney or Clerk 


«© in Court: But every ſuch Attorney 
* or Clerk in Court may uſe ſuch Re- 
*« medies, for the Recovery of his Fees, 


* Charges and Diſburſements, againſt 
 *« ſuch other Attorney, as he might 
<£ have uſed before the making of the 


<c ſaid AQ.” 


"Upon a Rule to ſhew Cauſe, why the. 
Proceedings in an Action,' brought by. 


an Attorney for Money due for Fees and 


Diſburſements, ſhould not be ſtayed for. 
Irre- 


. Coſts. 


Irregularity, becauſe the Plaintiff had 
not delivered a Bill, the Court were of 
Opinion ; that this could not be confi- 
 deredasan Irregularity, and conſequent- 
ly that the Proceedings ought not to be 


| Mtayed : But a Rule was made; that an 


interlocutory Judgment, which had been 
figned, and a Writ of Enquiry, which 
had been executed thereupon, ſhould 
be ſet aſide, upon the following Terms, 
paying Coſts, bringing Money into 
Court, pleading iffuably, and taking 
ſhort NOUS of Trial. 


Upon a Motion for a Rule to ſhew 
Cauſe, why the Proceedings in an Ac- 
tion, brought by-an Attorney for the 
Money due upon a Bill of Fees and 


Difbusſements ſhould not be fayed, it 


appeared ; that the Action was com- 
menced before the Expiration of a 
Month after the Delivery of the Bill. 
No Rule was made ; and by. the Court : 
As this Matter may be taken Advantage 
of in Pleading, or at the Trial of the 
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1 Barn. 96, 
Harper v. 
Leech. Trin, 
10 GG, 2. 


Cauſe, there is no Necefſlity to ſtay the 


_ Proceedings in the Action, 


An 


/ 
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MS. Rep. 
Green v. 
Haſlel. Trin. 


TIS 28G. 2.in 
K.B. 


Cofts. 


An| Attorney having delivered one 
Bill of Fees and Diſburſements, and 
another for Conveyancing, a Rule was 
made to ſhew Cauſe, why the latter 


Bill ſhould not, as well as the former, 


be referred to be taxed. The Rule was 


afterwards made abſolute ; no Cauſe be- 
ing ſhewn. In this Caſe the Caſe of 


Dalfton v. Hartcliff was cited and relied 


upon ; in which the Court of Chancery 
had'ordered, one Bill of Fees and Dif- 


burſements, and another for Convey- 


ancing, to be taxed, 


1 Barn. 95. 
Aſhton v. 
Molioeox. 


Trin. 1cG, 2. 


An Action being brought in the Court 
of Common Pleas, for the Money due” 
upon a Bill of Fees and Diſburſements, 
on Account of Buſineſs done in the 
Court of Doncaſter, a Rule was obtained-- 
to ſhew Cauſe, why the Bill ſhould not 
be referred to the Prothonotary to' be 


= taxed. The Rule was afterwards diſ- 


charged, it appearing ; that the Bill had 
already been taxed by the proper Officer 
_ of the Court of Doncaſter ; and by the 
Court : It is directed, by the late Act of 
Parliament, that an Attorney's Bill of 


Fees and Diſburſements ſhall be taxed 
, y in 


Cofts. 
in that Court, wherein the greateſt Part 
of the Buſineſs was tranſacted. 


Upon a Rule to ſhew Cauſe, why the 
Proceedings in an Action of Debt upon 
a Bail Bond ſhould not be ſtayed, upon 
Payment of Principal, Intereſt and Coſts, 
it appeared; that ſome Coſts had been 
incurred by the Plaintiff, in a Suit in 
| the Court of Exchequer relative to the 


ſame Matter, A Rule was made; ; for 


ſtaying the Proceedings, upon Payment 
of the Principal, Intereſt and Coſts, in 
this Action, and of the Coſts in the 
Court of Exchequer. It was likewiſe 
| ordered; that the Coſts in the Court of 

Exchequer, as well as the Coſts of Ac- 
tion, ſhould be referred to the Maſter 


to be taxed. 


An Attorney having agreed with his 
_ Client, to be paid for his Time at a cer- 
tain Rate by the Day, and likewiſe to 


be allowed the Expence of a Poſt-chaiſe, 


the Queſtion was, whether the Client 
{hould be bound by the Agreement ? Tt 
was holden, that he ſhould not ; and th2 
Attorney's Bill, in which there were 


3$4T 


Rep. Time of 
Hardw. 116. 

Lock v. Sher- 
mer. 


MS. Rep. 
Anon. Hu, 
32 G. 2. 
1n K, B, 


Y _ Charges 


1 Baro. 99. 
Clarke v. 
Taylor. 
Eail 11G. 2. 


T : 
MS JI- REP. 


Avon. 


Hil.:'52 G 2. 


Pr. Reg, 7 


Maiſh v. 
| Car (cI, 


Cots. 


Charges conformable to the Agreement, 


was referred to be taxed. 


Upon a Motion, that an Attorney's 
Bill of Fees and Diſburſements, for the 
Money. due upon which the Attion was 
brougat, might be taxed, it appeared ; 

that Judzment by Nefault had been en- 


tered ; and that a Writ of Enquiry had 


| No Rule was made ; 
As the Damages are 
the Defendant. iS 


been executed. 
and by the Court : 
aiready aſcertained, 


too late in his Application, 


After an Attorney had obtained 'a_ 
Warrant of Attorney from his Client, 
ſor confeſſing Jucgment for the Money 
due upon a Bal of Fees and Diſburſe- 
ments, and had entered up Judgment 
thereupon, it became a Queſtion, whe- 
ther the Bill ſhould be referred to be 
taxed ? It was holden that it hoult ; 
and that in the mean Time Execution 
upon. the Judgment ſhould be eyed. 


Upon a Rule to ſhew Cauſe, _ an 
Attorney's Bill of Fees and Diſburſe- 


ments ſhould not be referred to be tax- 


ed, 


Colts. 


ed, it appeared ; that a Bond had been 
given for the Money due upon the Bill 


five Years before; and that the Vouch-. 
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ers had been delivered up. The Rule 


was diſcharged ; and by the Court : 


At this Rate an Attorney | would never 
be ſafe. 


A Rule was made, for referring an 
Attorney's Bill of Fees and Diſburſe- 
ments to be taxed, after it had been 
paid five Years; and by Lord Mans- 
field Ch, J. after the Payment of an 
Attorney's Bill has been fo long acqui- 
eſced under, the Court will not refer it 


to be taxed, unleſs there be ſome ſpe- 


MS. Rep. 


Bennet v. 
Hart, Trin. 
i G. 3. in 
Ks Bo 


cial Circumſtances in the Caſe : But 


there are ſuch in the preſent Caſe; and 
wherever there are ſuch, neither Pay- 


ment, nor a Releaſe, nor a Judgment 


for the Money due, will preclude the 
Court from referring. the Bill to a 


taxed. 


An Action being brought by the Exe-. 


cutor of an Attorney, for the Money 
due upon a Bill of Fees and Diſburſe- 
ments, on Account of Buſineſs done by 

Tx _- is 


1 Barn, 90. 


Leev.Knight. 
Mich.7 G. 2. 
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1 Barn. gt. 
_ Chriſtmas v.. 
Chaſe. Mich. 


7 G. 2. 


Cofts. 


his Teſtator, the Court refuſed to > refor 
the Bill to. be taxed, 


| A Rule, which had been obtained, 
during the Life of the Plaintiff, to ſhew 


_ -Cauſe, why his Bill of Fees and Diſ- 
burſements, for the Money due upon 


which the Action was brought, ſhould 


1 Barn. 96. 


Cnapp'e Vs 
Chapman. 


Trig. 10G.2. 


not be referred to be taxed, was diſ- 
charged ; ; it appearing ; that the Plain- 


tiff died between the Time of making 
the Rule and the Time of ſhewing . 


Cauſe. 


The Plaintiff, an Executor to an At- 


torney, having delivered a Bull of Fees 
_ and Diſburſements, on Account of Buſi- 


neſs done by his Teſtator, the Defen- 
dant moved ; that, upon bringing a ſuf- 
ficient Sum of Money into. Court, the 


Bill might be referred-to be taxed. No 


Rule was mide; and by the Court : 
Such a Rule has a rm denied 1 in 


this Court. 


MS. Rep. 
Dutcon, Adm. 
v. Apate 
Eait. 29 G2, 


An Aon being bronght by an Ad- 
 miniſtrator to an Attorney for Money 


due 


Cofts. 325 
due upon a Bill made out - by him, for ok 
Fees and Diſburſements on Account of 
Buſineſs done by his Inteſtate, the _ 


was referred to be taxed. 


* 
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Although the Colts: of the Taxation » Bara. 89. 
of his Bill are not expreſly given by the S- 
2 G. 2.c. 23. to an Attorney, in Cafe 6G, x. 
a fixth Part thereof be not taken off, it 
was holden, very ſoon after the mak- 
ing of that Statute; that an Attorney 
ſhould in ſuch Caſe be allowed the Coſts 
of the Taxation. 


| The ſame was holden in a ſabſequent 2 Barn. Sup. 
Caſe ; and by the Court : If a fixth Part 5 oak : 
_ of an Attorney's Bill have, upon a Tax- fe = 
ation, been taken off, the Court is 
| bound by the 2 G. 2. c. 23. to award 
Coſts againſt him : But if a faxth Part. 
| have not been taken off, it is left to the 
Diſcretion of the Court, whether they 
will award Coſts for him or not. The 
beſt Way, however, of exerciſing this | 
Diſcretion, is to do in the latter Caſe, | 
what is direed by that Statute to be | ” 
done in the former. It has, moreover, 
been the Praftice of all Courts, evec 
_—_ tance 


"'y ; Ba 98. 
Fcollier 5. 
 Dutour, 


Coffs. 


fince the making of that Statute, to al- 
low an Attorney the Coſts of the Tax- 


ation, if a ſixth Part of his Bill have 
not been taken off. 


An Attorney had delivered a Bill of 
Fees and Diſburſements, to the Amount 
of five Pounds four Shillings and Two- 


| pence; But he afterwards accepted of 
four Pounds fourteen Shillings, in full 
SatisfaQtion of his Demand. The Bill 


being afterwards, upon a Taxation, re- 
duced to four Pounds five Shillings and 
Two-pence, a Rule was made, for the 


| Attorney to ſhew Cauſe, why he ſhould 


not pay the Coſts of the Taxation. The 
Rule was diſcharged, upon the Repay- , 


ment of nine Shillings and Four-pence, 


which had been overpaid; and by the 
Court : As the Attorney did, before the 
Taxation of his Bill, accept the Sum of 


| four Pounds fourteen Shillings in full 


Satisfaftion of his Demand, and, as the 


Money overpaid 1s not a fixth Part of 
that Sum, there is no Reaſon for him to 
pay the Cofts of the Taxation, notwith= 
ſtanding more than a ſixth Part of the 

| - Bill delivered has been taken of. 


A faxth 


Cofts. 
A ſixth Part of a Bill, made out by 


an Adminiſtrator to an Attorney, for 
Fees and Diſburſements, on Account 
of Buſineſs done by his Inteſtate, being 
upon a Taxation taken off, a Queſtion 
aroſe, whether the Adminiſtrator ought 


to pay the Coſts of the Taxation ? It 
., was holden, that he ought not ; and 
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MS. Rep. 
Dutton v. 
Agate, Eaſt, 
20 G. 2, 


by the Court : It is not redfonable, that 


an Adminiſtrator ſhould pay Coſts in 


ſuch Caſe ; for, as he is Stranger to the 


Bufineſs which has been done, he can- 


only make out a Bill from the Papers of 
His Inteſtate. 


| Upon ſhewing . Canſe to a Rule, 
why the Prothonotary ſhould not re- 
view his Taxation of Coſts, the Que- 
ſtion was, whether, as an Agreement 


in Writing had been entered into for 


Payment of Debt and Coſts, the Colts 


ſhould be taxed as between Attorney | 
and Client? It was holden ; that Coſts 


ſhould be taxed as between Party and 
Party. 
| Arbitrators having awarded Coſts, 


Price]. made an Order, for taxing them 
Y 4 as 


Ca, Pr. in 
8 00- 
Southmead v, 
Northmore. 


Ca. Pr. in 
CB. 70, 
Durrant v. 
Kerr. 


328. 


Coſts, 
as between Attorney and Client.. A 
Rule to ſhew Cauſe, why an Attach- 
ment for Non-payment of-the, Coſts fo 
awarded ſhould not be taxed, was difſ- 


| Charged; and it was ordered ; that Coſts 


2 Barn. Sup. - 
15. Barker v. 
The Biſhop 


of London. 


ſhould be taxed as bltwetn Party and 


Party ; and by the Court :- Coſts ought 
always to be taxed as between Party and 


Party, unleſs there is an Order of the 
Court, or an Agreement of the Parties, 


for taxing them otherwiſe. 


An abſolute Rule having been drawn 


up, for the Coſts of taxing an Attor- 


ney's Bill, a Rule for diſcharging it was 
afterwards made ; and by the Court : 
Such a Rule is quite unprecedented ; 


there ought to have been a Rule to ſhew 
Cauſe, 


CHAP, 
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Cots. 


CHAP. XLIX, 


of c divers Miatiers: waive to Coſts, 
which did not fall under any 
of the As Chapters, 


T: was in one Caſe holden ; that all gatk: 2og. 
| Statutes, which give Coſts, are to ven 


| be conſtrued ſtrictly ; Coſts being. a 
Kind of Penalty. 

And in a modern Caſe, in which the Ky. Time of. 
Authority of the Caſe laſt mentioned aw 357: 
was recognized, it was faid by Lord Glatonby 

 Hargwicke, Ch. ]. to be a Rule ſettled, & 
and always adhered to; that all Sta- 


 tutes, which give Coſts, are to be con- 
| ſtrued ſtridtly. 


® the Jury have Fund Cofts, IN a 2Saund. 257. 
Caſe wherein Coſts ought not to be _ 
paid, Judgment may be entered, with- 
_ out having any Regard to that Part of 

the Verdi, which relates to Coſts. 
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Ca. Pr. in 
C.B.7z. 
Stores v, 


"Tong. 


io Rep. 116, 
217... 
Pilford*sCaſe. 


2 Inſt, 288, 


Cofts. 

If the Jury have not found Coſts, in 
a Caſe wherein Coſts ought to be paid, 
the Court will order the Defe&, in not 
| having found Coſts, to be rand up- 

on the Poftea. 


| The Jury may aſſeſs a groſs Sum for 
Damages and Coſts, in as much as, the 
Word Damages does, in the large Senſe 
thereof, include Coſts ; Cofts being a 


Damage. But the Plaintiff cannot in 


ſuch Caſe have Judgment, for a Sum _ 


exceeding the Amount of the Damages 
 alledged in his Declaration ; for, as it is 


uncertain, how much the Jury did aſ- 
ſeſs for Damages, and how much for 
Coſts, if the Plaintiff could have Judg- 
ment, for a Sum exceeding the Amount 
of the Damages alledged in his Declara- 
tion, he would recover more, as a Sa-_ 
tisfaction for the Injury he has ſuſ- 


tained, than he does himſelf defire. 


It is laid down in one Book ; that if. 


the Plaintiff have alledged his Damages 
to be twenty Marks, and the Jury, af- 


ter aflefling Damages to the Amount 


| of twenty Marks, do affeſs other twenty 


Marks 


20» Det: OF Le ar. EE. LEES Pa 
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_ Coſts, 
Marks for Coſts, the Plaintiff can only 


have Judgment for twenty Marks ; and 


a Caſe is cited from the 14 H. 7. c. 16, 
17. in Support of what is laid down. 
The Caſe cited does by no Means war- 


rant what is laid down in this Book ; 


for the Jury did not, in that Caſe, aſ- 
ſeſs the Damages and Coſts ſeparately, 
but did aſſeſs a groſs Sum for both Da- 
mages and Coſts; in which Caſe, for 
the Reaſon given in the Caſe laſt men- 


| tioned, the Plaintiff cannot have Judg- 


ment, for a Sum exceeding the Da- 
mages alledged in his Declaration. Tt 
- does, moreover, appear, from the fol- 
lowing Caſe, reported by Coke Ch. }. 
that what is laid down by him in 2 Ip. 
208, 1s not Law, 


'The Jury, notwithſtanding the Plain- 
tiff had in his Declaration alledged his 
| Damages to be forty Pounds, aſlefled 


forty-nine Pounds for Damages, and 


twenty Shillings for Coſts. The Plain- 
tiff entered a Remittitur as to nine 
| Pounds, Parcel of the Damages, and 
prayed Judgment for Damages forty 
Pounds, and for Coſts ten Pounds, nine 
Pounds, 


10 Rep. 115. 


Pilford'sCaſe. 


I3'< 


Str. 420, 
Cutler v. 


Goodwin. 


Coſts. 


Pounds, as Coſts de increments, having 


been added by the Court; and Judg- 
ment was given by the Court of King's- 
Bench for fifty Pounds. A Writ of 
Error being brought in the Exchequer. 
Chamber, the Queſtion was, whether | 
Judgment ought to have been given, 


for a Sum exceeding the Damages al- 


ledged in the Declaration ? The Judg- 

ment was, upon great Conſideration, 
affirmed, by all the Juſtices of the Com- 
.mon Bench and the Barons of the Ex- 
chequer. 


Upon to Execution of a Writ of 


Enquiry, the Jury afleſſed ſeparate Da- 
mages upon every one of three Counts, 
and twenty Shillings generally for Coſts. 


The Plaintiff entered a Remittitur as to 
the Damages upon two of the Counts, 
and entered Judgment for the Refidue, 
and for Coſts, A Writ of Error being 


\ brought, the Judgment was affirmed ; 
' and by the Court : The Jury do always 
aſſeſs Coſts generally ; and the only Re- 
hlief, which a Defendant can have in a 


Caſe like the preſent, is, that if he have 


' been put to any extraordinary Expence | 


by 
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Coſts. 


by Reaſon of a bad Count, the Court 


will make him an Allowance for that 
out of the Cofts added de incremento. 


In an Acton. of Eje&ment, againſt 
ſeveral Perſons, who lived in Cottages 
upon the Waſte as Paupers, to try whe- 
ther the Cottages belonged to the Plain- 
tiff as Lord of the Manor, the Pariſh 
made Defence. The Plaintiff being 
nonſuited, and having paid the Coſts 
to one of the Defendants in his Intereſt, 


Str, $16, 
Jordan v. 
Harper. 


it was holden; that the Court could ' 


not relieve the Pariſh or the other De- 
fendants, 


Upon a Rule to ſhew Cauſe, why an 
Attachment ſhould not be awarded a- 


gainſt the Plaintiff, it appeared ; that a 


Rule, for ſetting. aſide the Proceedings 


in this Action: for Irregularity with 


Coſts, had been made abſolute ; that af- 


ter the Coſts were taxed, the Defend- 


ant Bartlet died ; that a Demand of the 


Sayer 126. 


let and Wife. 


Coſts had, fince: his Death, been made 


by the other Defendant ; and that the 


Plaintiff had refuſed to pay them. It 


was holden, that the Widow was enti- 
Sp tled 
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Coſts. 


tled to the Coſts ; and by the Court : 
If, in an Action brought by Huſband 


and Wife, there be Judgment of Non- 
ſuit, the Survivor 1s liable to Coſts ; and, 
fari Ratione, wherever Coſts become 


_ due in an Action by or againſt Huſband 


and Wife, the Survivor ought to receive 
them. If Damages and Coſts are re- 


_ covered, in an Action brought by Huſ- 
| band and Wife, and the Huſband die 


after final Judgment, the Widow is en- 
titled to the Coſts as well as the Da- 
mages ; for theſe muſt always go toge- 
ther ; and conſequently, as the Exe- | 


'cutor of the Huſband is not entitled to 


the Damages, he cannot be entitled to 
the Coſts. It is equally reaſonable ; 
that a Woman, who ſurvives her Huſ- 
band, ſhould receive the Coſts due un- 


der a Rule of Court, as that ſhe ſhould 


receive ſuch as are due upon a final 


Judgment. It has been faid; thatin a 
Caſe, wherein the Ducheſs of Hamilton 
was, after the Death of the Duke, 


obliged to pay Coſts due under a Rule 
of Court, the Ducheſs was a Party to 


the Rule; it being a Conſent Rule, 
_ entered into by her, together with the 


Duke, 


Coſts. 
Duke, in an Actien of EjeAment : But 
the Opinion of the Court was not 


founded upon this Diſtintion. It was, 


on the contrary, expreſly laid down ; 
that there is no Difference, as to the 
Obligation upon a Woman, who ſur- 
vives her Huſband, to pay Coſts, be- 


tween ſuch Coſts as are due under a 


Rule of Court, and ſuch as are due 
upon a final Judgment. 


A Rule had been made, for the Pro- 
ſecutor of an Information to pay Coſts, 


Str. 874. 
Rex v. Eale. 


for not proceeding to Trial in proper 


Time. As the Defendant died before 
the Coſts were paid ; the Queſtion was, 
whether his Executor was entitled to 
them ? It was holden, that he was not ; 
and by the Court : If the Rule had been, 
for the Defendant to pay Coſts, his Ex- 
ecutor would not have been liable there- 
to. 


"The Plaintiff, in an Action of Eject- 


ment, dying after the Trial of the Cauſe, 
it was ordered ; that the Coſts, which 
would have been due to him under the 
Conſent Rule, in Caſe he had lived, 


ſhould be paid to his Repreſentative. 
I A The 


1 Barn, 91, 
Goodenough 
v. Holton. 
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1 Barn 93. 
Hammond v, 
 Woolmer. - 


2 Barn 116, 
Fyſon v. 
_ Cooke, 


Colts. 


The Point, in a Caſe reſerved at the 
Trial of the Cauſe, being determined in 
the 'Defendant' s Favour, who died ſoon 
after, the Queſtion was, whether the 
Plaintiff, who had entered into the Rule 
of Nift Prius, which was made a Rule 
of Caurt, ſhould pay Coſts to the De- 
fendant's Executor. It was holden, 


that, as the Duty aroſe during the Life 


_of the Defendant, the Executor Was 
entitled to Coſts. | 


The Defendant, in Aﬀtion of Re- 
plevin, having obtained Leave to amend 
| his Avowry upon Payment of Coſts, his 
Attorney after the Plaintiff's Death, of 
which he was ignorant, paid the Coſts 
of the Amendment to the Plaintiff's At- 
torney. A Rule was made, for the Re- 
L _ of the MO 
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